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LAND TITLE REGISTRATION IN THE UNITED 
STATES. 


The registration of land titles is a radical departure from the 
old system of registration of deeds. Deeds recorded are evi- 
dence of title, but not always, or generally, the whole evidence ; 
for facts outside of the records not infrequently affect or con- 
trol the title. In title registration the conclusion that a certain 
person has title to a particular parcel of land is registered. 
This conclusion in the United States must be established by 
judicial decree founded upon due proceedings, for the reason 
that the Constitution of the United States provides that no 
State shall deprive any person of property without due process 
of law, the State Constitutions also containing provisions of 
like effect. ‘* Necessarily the initial registration of the title,’’ 
say the Supreme Court of Minnesota in a decision just rendered, 
‘‘ that is, the conclusive establishment of a starting-point, bind- 
ing upon all the world, must rest upon judicial proceedings.’’ 
Such judicial proceedings are the feature distinguishing all con 
stitutional acts in the United States embodying the Torrens 
System of title registration from the Torrens laws of 
other countries in which there is no like constitutional 
restraint. Judicial process implies notice and an adjudica- 
tion after due proceedings. No judicial act can be performed 
by anyone not a judicial officer, though ministerial acts 
can be performed by others, and especially when performed 
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under the direction of a court. As not complying with 
the requirement of due process of law the first Torrens laws 
enacted in this country were held unconstitutional. Such wag 
the Torrens act passed in Illinois in 1895, and that of Ohio 
passed in 1896. The Illinois act was declared unconstitutional 
by the Supreme Court of the State, because it did not provide 
for judicial proceedings upon applications for initial registra- 
tion, but clothed the registrar with power to determine the 
ownership of land and to issue certificates therefor. 

The Ohio act, a crude and ‘ penitential scheme,’’ was de- 
clared unconstitutional on the ground, chiefly, that the notice 
provided for in initial proceedings was wholly inadequate.? 
The applicant was not required to state in his petition the names 
of the holders of an estate or interest in the land adverse to 
his, if he did not admit their claims. The notice was not issued 
by the court, nor was it directed to anyone by name. It was 
signed by the applicant and issued without any official mark of 
authenticity. Service might be made upon persons named in 
the application resident in the county by the applicant himself. 
The court say:* ‘* The act does not require a petition or bill 
such as is appropriate in suits between adversary parties, nor 
does it require or contemplate that a summons or equiva- 
lent preliminary process shall issue from the court advis- 
ing those who claim interest in the land to be registered 
that their alleged interests are to be the subject of adjudication 
in the proceeding. Both by the terms of the act and by the 
form which it prescribes, the only notice required is to be given 
by the applicant. In the notice so required to be given no one 
claiming an interest adverse to that of the applicant is to be 
named, although the names, places of residence and alleged in- 
terests of all who may claim adversely, are known.”’ 

Although this is the principal ground of the decision, the court 
found other grounds of invalidity; and in conclusion say: 
‘* However the general system proposed by this act may have 
operated where.no system of registration previously existed and 


1 People v. Chase, 165 Ill. 526. 8 State v. Guilbert, 56 Ohio St. 
2 State v. Guilbert, 56 Ohio St. 575. 617-618. 
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the conserving influences of constitutions are not enjoyed, it 
seems, in its prominent features, to be inapplicable where consti- 
tutional provisions, paramount to legislative enactments, protect 
yested rights and restrict the State to the exercise of functions 
that are governmental in their nature.”’ } 

Chief Justice Holmes, delivering the judgment of the Supreme 
Court of Massachusetts sustaining the Land Registration Act of 
that State, after speaking of the mode of notice required by that 
act, said: ? ** If it does not satisfy the Constitution, a judicial 
proceeding to clear titles against all the world hardly is pos- 
sible, for the very meaning of such a proceeding is to get 
rid of unknown as well as known claims, — indeed certainty 
against the unknown may be said to be its chief end,— 
and unknown claims cannot be dealt with by personal service 
upon the claimant. It seems to have been the impression of 
the Supreme Court of Ohio, in the case most relied upon by 
the petitioner, that such a judicial proceeding is impossible in 
this country. But we cannot bring ourselves to doubt that the 
Constitutions of the United States and of Massachusetts, at least, 


permit it as fully as did the common law.’’ 


CaLrFoRNIA. 


A Land Title Registration Act was enacted in this State March 
17, 1897, and went into effect July 1, 1897. Each application 
for registration must be accompanied by an abstract of the title, 
verified by the searchers making it. No person or corporation 
is authorized to make or furnish such abstract until after enter- 
ing into an undertaking with one or more sufficient sureties to the 
people of the State of California in a sum not less than ten thou- 
sand dollars, whith may be increased by order of court, condi- 
tioned to pay all damages and costs which the State may sustain 
by reason of any error or insufficiency in such abstract. 

The petition is to the Superior Court of the county in which 
the land is situated. Notice is by publication and by mail. The 
court appoints a referee to examine and report in writing upon 


1 State v. Guilbert, 56 Ohio St. 575, 2 Tyler v. Judges of the Court of 
630. Land Registration, 175 Mass. 71. 
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the abstract. The decree is in the nature of a decree in rem, 
and conclusive against the rights of all persons. 

No action affecting registered land can be brought except 
within five years after the first registration ; and such action in 
no way affects the rights of a bona fide purchaser after registra- 
tion. Claims accruing upon causes of action after the expiration 
of such term of five years may be preserved by noting prior to 
the expiration of such term a notice of such claim. No assurance 
fund is provided. 

This act has not been the subject of any judicial decision. It 
is said that this law is practically inoperative, partly on account 
of the expense to the petitioner, the applicant being required to 
furnish an abstract of title, the furnishing of which is in the 
hands of abstract companies, and of searchers under heavy 
bonds, whose charges are very high. Another difficulty with the 
act is the period of limitation of five years, and still another dif- 
ficulty exists in the provision for filing applications and obtaining 
decrees in the Superior Court of the county in which the lands 
are located, for the reason that great delay is necessarily expe- 
rienced, especially in contested cases, and much expense incurred 
in the employment of counsel in looking after and conducting 
cases in that court. 


CoLorabo. 


For several years past bills for the adoption of the Torrens 
system of registering land titles have been presented to the legis- 
lature, but no definite action was taken till the session of 1901, 
when a committee of hold-over senators, of which the president 
pro tem of the Senate, Edward T. Taylor, is chairman, was 
appointed, to thoroughly investigate and report to the next gen- 
eral assembly upon the practical working of the system and the 
advisability of adopting it in this State. This committee is 
making the investigation and it is understood will report a bill 
to the legislature. 


District or CoLumBia. 


Two years ago a bill was introduced in Congress to establish 
the Torrens system in the District of Columbia. This bill fol- 
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jowed in general the provisions of the Illinois Act. It was con- 
sidered by the Committee on the District, but no definite action 
was taken. At the present session of Congress a new bill was 
introduced in the Senate by Senator McMillan, chairman of the 
District Committee. This bill in its general provisions follows 
the Massachusetts law. It provides for a special court of one 
judge, and for a register who shall be clerk of the court. The 
register may appoint an assistant register and messenger. The 
register is to issue certificates of title, and no part of ,the work 
of administering the system is delegated to the register of 
deeds. Appeals from decisions and decrees of the;Court of 
Registration to the Supreme Court of the District may be 
claimed and entered within thirty days from the date thereof. 
Questions of law may be taken to the Court of Appeals of the 
District. 

The final decree of the Court of Registration is conclusive 
against all persons, subject only to the right of any person de- 
prived of any estate or interest by fraud to file a petition for re- 
view within one year, provided no innocent purchaser for value 
has acquired an interest in the land. 

The chairman of the District Committee hopes that public sen- 
timent will grow up to the bill and that it will be enacted. 


ILLINOIS. 


The Land Registration law now in force in this State was 
enacted May 1, 1897, the previous act of 1895 having been 
declared unconstitutional’ on the ground that it conferred 
judicial powers upon the registrar who was clothed with power 
to determine the ownership of land under applications for iuitial 
registration. These acts provided that they should not be in 
force in any county until they should be adopted by the people 
of the county. Both acts were adopted in Cook County by 
nearly unanimous votes. Under the present act applications for 
registration are made to any court having chancery jurisdiction 
in the county where the land is situated. Two or more attorneys 
are appointed examiners of titles and legal advisers of the regis- 


1 People v. Chase, 165 Illinois, 527. 
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trar in each county. They are appointed by the registrar and 
are required to take an oath and give a bond. Applications are 
referred to one of the examiners who reports in writing to the 
court. Hehas power to administer oaths and examine witnesses, 
He is not} required to report the evidence submitted to him 
except upon the request of some party. His report is in some 
respects like the report of a master in chancery, and the hear- 
ing before him is, in general, governed by the rules applicable 
to a hearing before a master in chancery. An abstract of title 
is submitted by the applicant with his petition. If the abstract 
is not complete it is continued by the recorder to the date of 
the filing of the application. The court is not bound by the 
report of the examiner, but may require further proof. The 
decree is conclusive upon all persons; but a writ of error may 
be sued out of the Supreme Court within two years after by 
any person not actually having notice nor information of the 
application for registration and not bound by the decree; or 
such person may within such time appear and file an answer to 
the application for registration. 

An indemnity fund of one-tenth of one per cent upon the 
value of the land registered is paid to the county treasurer. 

This act was held to be constitutional by the Supreme Court 
of Illinois! The chief ground of contention against this act 
was that it vested judicial power in the registrar in the perform- 
ance of his duties as to subsequent registration. As to this 
point the court, after examining the authorities, say: ‘* From 
these [authorities it is apparent that the mere fact that the 
registrar is required by this act to inquire into the existence of 
certain facts and to apply the law thereto in order to determine 
what his official conduct shall be, and that his action may 
affect private rights, does not constitute the exercise of judiciul 
power, strictly speaking. The primary purpose is the issuing 
of the certificate, and the exercise of the judgment of the regis- 
trar is incidental. The prohibition in question has never been 
held to apply to those cases where judgment is exercised as inci- 
dent to the execution of a ministerial power. The powers exer- 


1 People v. Simon, 176 Illinois, 165. 
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cised by the registrar under this law are analogous to those exer- 
cised by the commissioner of patents.”’ 

The objection that in the initial registration a judgment may 
be taken against a resident of the State upon mere constructive 
notice was dismissed by the court without extended comment. 
To a like objection that the owner may be deprived of his prop- | 
erty without due process of law, the court say: ‘** In the con- 
sideration of this point it must be remembered that the right to 
alienate or inherit property is always dependent upon the law. 
So long as vested rights are not disturbed the law may at any 
time change the terms upon which land is held, and may alter 
the conditions under which it may be alienated and modify the 
rules of evidence by which the title is to be determined. The 
true theory of this act, as we understand it, is, that all 
holders of vested rights shall be subjected to an adjudication in 
a court of competent jurisdiction, upon due notice, in order that 
the true state of the title may be ascertained and declared, and 
that thereafter the tenure of the owner, the right of transfer and 
incumbrance, and all rights subsequently accruing, shal! be deter- 
mined in accordance with the rules now prescribed.”’ 


Iowa. 


At the session of the legislature just closed, in 1902, a bill 
authorizing the Governor to appoint a commission of three per- 
sons to inquire as to the merits of the Torrens system, and 
make written report of its findings to the Governor, accompa- 
nied by a bill embodying the principles of this system, was 
passed the House of Representatives, but failed to pass the 
Senate. The subject will probably engage the attention of the 
next legislature. 


Mare. 


At the meeting of the Maine State Bar Association in 1894, 
the president, Charles F. Libby, Esq., delivered an able and 
interesting address, describing the Torrens system and its ad- 
vantages. This was before there had been any legislation in the 
United States on this subject beyond statutes authorizing the 
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appointment of commisions in Illinois and Massachusetts to 
consider the system and report a bill embodying it. No action 
has yet been taken in Maine towards legislation on this subject. 


MASSACHUSETTS. 


The Land Registration Act of this State differs very 
materially from that of Illinois in some of its provisions, 
It provides in the first place for a special court of two 
judges with a recorder who is clerk of the court, the reg- 
isters of deeds of the several counties being assistant 
recorders. The court has exclusive original jurisdiction of the 
registration of titles to land within the Commonwealth. It 
holds its sittings in Boston, but may adjourn to such other 
places as the public convenience may require, the act being in 
force throughout the Commonwealth. ; 

Notice is given by posting upon the property, by publication 
and by mailing registered letters. Appeals from any decision 
or decree must be taken within thirty days thereafter. Ques- 
tions of law may be taken by exception or report directly to the 
Supreme Judicial Court. The decree is conclusive upon and 
against all persons, subject however to the right of any person 
deprived of land or of any interest therein by a decree obtained 
by fraud to petition for review within one year, provided no 
innocent purchaser for value has acquired an interest. 

An assurance fund is provided for. 

This act went into effect in October, 1898. In January 
following the validity of the act was attacked as being contrary 
to the Constitutions of the United States and of the Common- 
wealth of Massachusetts. The form of the action was a peti- 
tion for a writ of prohibition against the Judges of the Court 
to prevent their proceeding to register a parcel of land, to 
which the petitioner was an adjoining owner. The Supreme 
Judicial Court of the State decided that the act was valid and 
- not repugnant to the Constitution of the United States, or of 

that of Massachusetts, and dismissed the petition, Chief Justice 
Holmes rendering the judgment of the court. 


1 Maine State Bar Asso. Rep. 1894; 28 Am. Law Rev. 198. 
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By writ of error the case was taken to the Supreme Court of 
the United States, which dismissed the writ on the ground that 
the petitioner had no right to be heard. The court refused to 
consider the general question of the constitutionality of the act. 

Mr. Justice Brown delivering the judgment of the court said: 
‘The prime object of all litigation is to establish a right asserted 
by the plaintiff or to sustain a defense set up by the party 
pursued. * * * Actions instituted in this court by writ of 
error to a State court are no exceptions to this rule. In order 
that the validity of a State statute may be ‘ drawn in question’ 
under the second clause of section 709, Rev. Stat., it must 
appear that the plaintiff in error has a right to draw it in ques- 
tion by reason of an interest in the litigation which has suffered, 
or may suffer by the decision of the State court in favor of the 
validity of the statute. *.* * In the assignment of error 
the plaintiff in error complains only of the unconstitutionality of 
the statute, in that-it deprives persons of property without due 
process of law. In his brief his first objection to the validity of 
the act is that the registration, which deprives all persons, except 
the registered owner of interest in the land, is obtained as against 
residents and known persons only by posting notices in a con- 
spicuous place on the land and by registered letters, and as 
against non-residents and unknown persons by publication in a 
newspaper ; and that the rights of the parties may be foreclosed 
without actual notice to them in either case, and without actual 
knowledge of the proceedings. * * * His objections through- 
out assume that he has actual knowledge of the proceedings, and 
may make himself a party to them and litigate the only ques- 
tion, namely, of boundaries, before the Court of Registration. 
In other words, he is not affected by the provisions of the act of 
which he complains, since he has the requisite notice. * * * 
To give him a status in this court he is bound under his petition 
to show, either that he has been, or is likely to be, deprived of 
his property without due process of law, in violation of the 
Fourteenth Amendment; and as no such showing has been 
made, we cannot assume to decide the general question whether 
the commonwealth has established a court whose jurisdiction 
may, as to some other person, amount to a deprivation of prop- 
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erty. If that court shall eventually uphold his contention with 
respect to the boundary, he will have no ground for complaint. 
If he be unsuccessful, he may, under the registration act, appeal 
to the Superior and ultimately to the Supreme Court, whence, if 
it be made to appear that a right has been denied him under the 
Fourteenth Amendment, he may have his writ of error from 
this court.’’ 


A minority of the court favored the consideration of the case 
upon its merits. 

The case of Roller v. Holly,' has an important bearing in this 
connection. In that case the court in the first place hold on the 
authority of Arndt v. Griggs? that a State may provide by stat- 
ute that the title to real estate within its limits may be settled 
and determined by a suit in which a non-resident defendant is 
brought into court by publication; that the State ‘* has control 
over property within its limits; and the condition of ownership 
of real estate therein, whether the owner be stranger or citizen, 
is subject to its rules concerning the holding, the transfer, 
liability to obligations, private or public, and the modes of 
establishing titles thereto.’’ 

In the second place, they hold that a proceeding to foreclose 
a lien upon real estate is a proceeding in rem, and that the Texas 
statute providing for service by publication upon non-resident 
defendants is restricted to actions in rem; but that a non-resi- 
dent defendant in a proceeding in rem may be brought in by 
personal service outside the State as well as by publication. 
They hold, however, that when such personal service is made 
the constitutional requirement of due process of law applies to 
such actions, and that a judgment obtained upon five days’ notice 

to a defendant in Virginia was not binding upon him; the gen- 
eral provision for service of process in the courts of Texas re- 
quiring five days exclusive of the day of service and return. 
But the defendant in this case would require nearly the whole of 
this period to reach the court in Texas. The court say: 
** Without undertaking to determine what is a reasonable notice 


1176 U. 8. 898; 20 Sup. Ct. Rep. 2 134 U.S. 316. 
410, decided Feb. 26, 1900. 
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to non-residents, we are of opinion, under the circumstances of 
this case, and considering the distance between the place of 
service and the place of return, that five days was not a reason- 
able notice, or due process of law.’’ There isno decision that the 
Texas act is unconstitutional, but merely that in this particular 
instance, and under the circumstances of this case, there was not 
a reasonable notice. 

It appears that the Supreme Court of the United States, 
while refusing to consider under a writ of prohibition the 
general question of the constitutionality of the Land Reg- 
istration act, leaving that to stand upon the decision of 
the Supreme Court of Massachusetts, would consider whether 
there has been due notice or due process of Jaw in any par- 
ticular case arising in the Court of Land Registration, and would 
determine that question in accordance with the circumstances 
and facta presented in that particular case; and that the court 
would go no further. This, the court would do, even if they 
had already considered the general question of the constitution- 
aliiy of the Land Registration act and had affirmed its constitu- 
tionality; and this the court would do also, upon the question 
of due notice in a case arising in the Superior or Supreme Court 
of the State in any ordinary proceeding, whether in equity or 
at law, and whether in rem or in personam. 

Since the decisions upon the constitutionality of the Land 
Registration law of Massachusetts the applications for registration 
have constantly increased, and of late there has been a notable 
increase of applications for the registration of properties of 
large valuation. Evidence to perfect titles in cases not con- 
tested may be heard on the day following the return day, and 
hearings in contested cases, which for the most part relate to 
boundaries or easements, can be had at the convenience of 
counsel and without delay. 


MINNESOTA. 


A land title registration law was enacted in this State in the 
spring of 1901, to be in force after September 1, 1901. This 
is a modified and somewhat condensed form of the Illinois stat- 
ute, and is embraced in ninety-nine sections. It applies in all 


332 36 AMERICAN LAW REVIEW. 


counties having seventy-five thousand inhabitants. The appli- 
cations for registration are made to, and the decrees are entered 
by, the district court. The period of limitation, or time within 
which proceedings may be commenced to open or set aside q 
decree of registration, is sixty days instead of two years, as in 
the Illinois act. Any person having an interest in or lien upon 
the land, who has not been actually served with process or no- 
tified of the filing of the application or the pendency thereof, 
may, at any time within sixty days after the entry of such de- 
cree, and not afterwards, appear and file his sworn answer to 
such application, provided such person had no notice or infor- 
mation of the filing of such application or the pendency. of the 
proceedings; and provided also that no innocent purchaser for 
value has acquired an interest in the property. I[f there is any 
such purchaser the decree of registration cannot be opened, but 
remains in full force and effect forever. An appeal may be 
taken to the Supreme Court within the same time as is provided 
for appeals from the District Court to the Supreme Court in 
civil actions. An insurance fund is provided for. 

The constitutionality of this statute was tested by a quo 
warranto writ brought in December last, citing an examiner 
of titles appointed by the District Court to show cause by what 
authority he exercised the functions of that office.’ The 
Supreme Court, in a decision rendered February 14, 1902, 
ordered the writ quashed. The sole issue raised in this case was 
the constitutionality of the act. ‘* The basic principle of this 
system,’’ say the court, ‘‘is the registration of the titles of 
land, instead of registering, as the old system requires, the evi- 
dence of such title. In the one case only the ultimate facts or 
conclusion that a certain-named party has title to a particular 
tract of land is registered, and a certificate thereof delivered to 
him. In the other, the entire evidence, from which proposed 
purchasers must, at their peril, draw such conclusion, is regis- 
tered. Necessarily the initial registration of the title, that is, 
the conclusive establishment of a starting-point, binding upon 
all the world, must rest upon judicial proceedings.”’ 


1 Douglas, Atty.-Gen., v. Westfall, 89 N. Ww. Rep. 175. 
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In regard to the question of due process of law under the 
State and Federal constitutions the court say: ‘It is also con- 
tended by the relator that under the provisions of the act a per- 
son may be in actual possession of land, the title to which is to 
be registered and service made upon him by publication, which 
may result in his being registered out of his title thereto without 
ever having any actual knowledge of the judicial proceeding 
instituted to secure a decree clearing and quieting a title asa 
basis for the initialjregistration. If this be the correct con- 
struction of the provisions of the act relating to the service they 
do not constitute due process of law.! But the act is not reason- 
ably susceptible of such a construction. The application for 
registration must be presented to the district court of the county 
in which the land is situate; hence such occupant is not a non- 
resident party nor an unknown one. Having possession of 
the land he has an apparent interest therein and, if he is not the 
applicant, must be made a party defendant, and the summons 
served upon him as in civil actions. It is only on non- 
residents and unknown persons or parties that service by 
publication may be made. Nor is this all. One of 
the matters which the Examiner is particularly charged 
with the duty of investigating and reporting upon is 
the occupation of the land, to the end that the court may be 
advised as to all adverse claimants in possession that they may 
be made parties to the proceedings and served with the summons. 
It is not reasonably possible if the mandates of the act are ob- 
served, that in any case the occupant of the land would not be 
made a party to the proceeding and duly served with the sum- 
mons. Actions and proceedings to conclusively establish rights 
and titles against all claimants and parties known and unknown 
are not novelties in our jurisprudence, for decrees probating 
wills, distributing estates of deceased persons, quieting title to 
real estate against unknown heirs and unknown parties, have 
been repeatedly held to be conclusive on the whole world. Itis 
now the settled doctrine of this court that the district courts 
of the State may be clothed with full power to inquire into and 


1 Kelly v. Baker, 11 Minn, 480, 
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conclusively adjudicate the state of the title of all land within 
their respective jurisdictions, after actual notice to all of the 
known claimants within the jurisdiction of the court, and con- 
‘structive notice by publication of the summons to all other per- 
sons or parties whether known or unknown, having or appear- 
ing to have some interest in or claim thereto. The proceeding 
provided for by the act in question is such a one. It is substan- 
tially one in rem, the subject-matter of which is the state of 
the title of land within the jurisdiction of.the court, and the 
provisions of the act for the service of the summons and giving 
notice of the pendency of.the proceeding are full and complete 
and satisfy both the State and Federal Constitutions. To 
hold otherwise would be to hold that the courts of this State 
cannot in any manner acquire jurisdiction to clear and quiet the 
title to real estate by a decree binding all interests and all 
persons or parties known or unknown, for the provisions of 
this act are as full and complete as to giving notice to all inter- 
ested parties as it is reasonably possible to make therein. That 
the courts of this State have jurisdiction to so clear and quiet 
title by their decrees is no longer an open question in this State.? 
‘*It is further claimed by the relator that the provision of 
the act which limits the exercise of the right to a party not 
actually served with process or notified of the proceeding to 
apply to the court to open the decree and permit him to answer 
to sixty days after the entry of the decree, and that no pro- 
ceeding shall be had for the recovery of the land after that 
time is unconstitutional. It is urged in this connection that 
the legislature cannot require a person in the unchallenged 
possession of land to commence an action or institute any pro- 
ceeding within a limited time to vindicate his claim or be 
barred of all rights in the premises.? This is true. But it 
is equally true that when a party so in possession is 
by a summons served as in civil actions and thereby 
notified that the land he occupies is claimed by another, 


_ 1 Shepherd v. Ware, 46 Minn. 174; 888. See also Mayall v. Mayall, 63 
24 Am. St. Rep. 219; 48 N. W.7738; Minn. 511; 65N. W. 942; and Mathews. 
Inglee v. Wells, 53 Minn. 197; 55N. v. Lightner, 88 N. W. 992; 

W. 117; McClymod v. Noble, 87 N. W. 2 Baker v. Kelly, 11 Minn. 480. 
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and that he is required to appear in court and defend against the 
claim, he must so do, or be conclusively barred by the judg- 
ment entered in the proceeding. Now, as already suggested, 
all persons in possession of the land must be made parties to 
the proceeding to secure the registration of the title thereto, and 
the summons must be served upon them. If the act is complied 
with, it is extremely improbable that an adverse claimant in actual 
possession of the land would fail of receiving notice of the pend- 
ency of the proceeding to register the title. However this may 
be, it is reasonably clear, and we so hold, that the particular pro- 
vision of the act, which in effect, forbids the commencement of the 
defense, in opposition to the decree, of any action or proceeding 
to recover the land brought more than sixty days after the entry 
of the decree does not apply to an adverse claimant in the actual 
possession of the land, upon whom the summons was not served, 
for, being in possession, he cannot bring such an action, and his 
right to defend his possession and title in such a case cannot be 
made to depend upon bis non-action. So construed, the provi- 
sion of the act both as to the opening of the decree and as to the 
commencement of any action or proceeding to recover the land 
in opposition to the decree is valid as a statute of limitations. 
The time limit seems to us to be a short one, but, in view of the 
complete and far-reaching provisions of the act for notice to all 
parties, and the fact that the right of appeal asin civil action, is 
given, we cannot hold that the legislature arbitrarily exercised its 
discretion in fixing the limit.? 

*¢ Our conclusion, then, is, that the act is not unconstitutional 
in that it deprives parties of their interest in land without due 
process of law. Similar statutes providing for the Torrens sys- 
tem of registration have been sustained against a like objection 
by the courts of other States in carefully considered opinions.? 


1 State v. Messenger, 27 Minn. 119; 2 Tyler v. Judges of the Court of 
6N. W. 457; Russell v. Lumber Co., Registration, 175 Mass. 71; 55 N. E. 
45 Minn, 376; 48N. W. 3; London& 812; 51 L. R. A. 433; People v. Simon, 
N. W. Am. Mortg. Co. v. Gibson, 77 176 Ill. 165; 52 N. E. 110; 44 L. R. A. 
Minn, 394; 80N. W. 205, 777; Hen- 801; 68 Am. St. Rep. 175. 
ningsen v. Stillwater, 81 Minn. 215; 
83N. W. 983. 
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A contrary ruling was made in the case of State v. Guilbert,! 
but the provisions of the statute passed upon in that case as to 
notice to all persons having any possible interest in the lands 
were not as full as they are in our statute.’’ 

As a result of this decision, and an amendment to the act 
made in 1902 greatly reducing the fees to be paid for registra- 
tion, there has been a large increase in the number of applica- 
tions. The examiners in the several counties report that the 
law is popular with the general public, and that it seems prob- 
able that when the law has been fairly tried and its advantages 
are better understood there will be a general movement to bring 
titles under its operation. 


MICHIGAN. 


In 1901 the committee of the State Bar Association on Legis- 
lation and Law Reform advocated the adoption of a bill then 
pending in the legislature of the State for the establishment 
of the Torrens system, saying, that the reform proposed by this 
bill is, in the judgment of your committee, of great moment to 
the people of this State, and deserves the unqualified support 
and indorsement of this association. It was stated that the | 
bill had passed the Senate, but was not likely to be adopted by 

~ the House, as the legislature was to adjourn that day. It was 
also stated that the passage of the bill was being strenuously - 
opposed by the abstract of title men, and that the public was 

unaware of the advantages of the system. These advantages 

were set forth by the committee in terms so cogent and concise 
that this part of the report is quoted : — 


I. 


‘* The Torrens system substitutes for the present system of 
registering deeds a system of registering titles. Instead of 
an ever-lengthening list of deeds to be examined by a lawyer, 
whose opinion as to the validity of the title conveyed is often the 
purchaser’s sole guaranty, is substituted a certificate as simple 
as u certificate of stock, showing on its face in whom the title is 


1 56 Ohio, 575; 47 N. E. 551; 38 L. R. A. 519; 60 Am. St. Rep. 756. 
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yested, and also all the liens or other interests existing in the 
premises in question. The correctness of this certificate is 
guaranteed by law. 


II. 


‘«‘ The evils of the present system are manifest, particularly in 
large cities and in the older communities. These are: — 

1. Expense. The cost of the abstract, or its continuation, and 
the opinion of counsel thereon upon every transfer. 

2. Delay. This may extend to several months, the time be- 
ing spent in procuring abstract and deeds to fill the gaps in the 
chain of title and in negotiating as to claimed defects. 

3, Insecurity. Errors’may and often do exist in the abstract. 
They may and do also exist in the opinion of counsel. 

4. The constantly lengthening of chain of deeds to be exam- 
ined constantly increases the expense, delay and insecurity. 

5. These defects operate as a perpetual tax upon the holder of 
real estate, depreciate its value, and make it notoriously a 
‘slow’ asset. 


Ill. 


‘«« Actual experience has demonstrated that the Torrens system 
will correct all these defects. 

1. The expense of the initial registration does not exceed 
the cost of a single transfer under the present system. In all 
subsequent transfers the expense will be much less than now. 
In ordinary cases the total expense would not exceed two 
dollars. 

2. Speed. In the generality of cases, the transfer or mort- 
gage, including the examination of title, all may be completed 
within an hour. 

3. The title is rested or quieted at every transfer; there is no 
long chain of deeds to be examined; the chance for error is 
eliminated; and the title, as transferred, is guaranteed not only 
by the seller’s warranty, but by the law. 

4, The records are shortened. No deeds are recorded. The 
original or duplicate deed is filed and left with the registrar. 

VOL, XXXVI. 22 
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5. This safe, short and inexpensive method of transfer jp. 
creases the value of the land and makes it a ‘ quick ’ asset. 


IV. 


‘¢ The principles of the Torrens system are : — 

1. A public examination of title in the United States by a 
court of competent jurisdiction. 

2. A registration of the title found upon such examination. 

3. Issuance of a certificate of title. 

4. Re-registration of title upon every subsequent transfer. 

5. Notice on the certificate of any matter affecting a registered 
title. Claims not registered have no validity. 

6. Indemnity against loss out of an assurance fund.’’ 

After a discussion of this subject by the association a resolu- 
tion was adopted that the Michigan Bar Association indorse the 
principle of the Torrens system of land title registration, and 
respectfully request the legislature of this State to take action 
for the adoption of the same. Mark Norris, Esq., who made 
the'report as chairman of the committee and is now president of 
the association, writes that William Carpenter, Esq., the present 


chairman of the same committee, will make a further report at 
the next meeting. 


Missouri. 


G. A. Finkeloburg, Esq., of St. Louis, writes: ‘* Thus 
far there has been no serious attempt made in this State to en- 
act the Torrens system of land registration. The matter was 
discussed and a bill prepared some years ago, but the decision of 
the Supreme Court of Illinois stopped the whole movement. I 
think the matter will be taken up again at the next meeting of 


the General Assembly of this State, which begins in January, 
1903.”’ 


New Mexico. 


The Attorney-General of the territory, Hon. Edward L. Bart- 
lett, in a recent letter, says: ‘‘ I have been interested in its op- 
eration since my attention was first called to it several years 
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ago, and, as Attorney-General of the territory, thought very 
seriously of presenting a bill to the last legislature; but did not 
do so on account of other and more important legislation which 
was needed, and the difficulty of getting a proper tribunal, as 
an additional court would be too expensive, and under our pecu- 
liar system of courts the judges now have more than they can 
do sitting in trials and in banc in the Supreme Court. I shall, 
however, call the attention of the Governor to the matter in my 
report, and have no doubt in time it will be adopted.”’ 


NEBRASKA. 


At the session of the legislature in 1901 an act was passed 
authorizing the Supreme Court to appoint a commission of three 
persons to be known as the Nebraska Land Transfer Commis- 
sion, whose duties are defined to be the investigation of the 
present systems of transferring land titles, and especially the 
Torrens system, and if this should be deemed to be suitable to 
the laws and Constitution of the State, to draft a bill embody- 
ing the same. This commission was directed to report to the 
Supreme Court on or about January 1, 1902. Pursuant to this 
act the Supreme Court appointed A. W. Critz, F. D. Tipton 
and W. L. Hand, Esquires, as members of this commission. 
This commission has filed a report which has not yet been pub- 
lished; but it is understood that the majority reported in favor 
of the Torrens system, and that this report will come before 
the legislature at its next sitting in January, 1903. 


Norts Dakota. 


Nothing has been done in this State toward the adoption of 
the system of land title of registration, though the president of 
the State Bar Association, Seth Newman, Esq., writes that the 
subject will probably be brought before the association at its 
meeting in July, and will be discussed at that time. 


OREGON. 


A title registration act was passed in this State at the session 
of its legislature in 1901.1 This act follows the Illinois law 


1 Gen. Laws, 1901, pp. 438-467. 
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very closely in all its provisions. This law, however, applies 
throughout the State. 


PENNSYLVANIA. 


William Scott, president of the Pennsylvania Bar Association, 
in his address before the association in 1901, referred to the — 
Torrens System of Land Registration,! saying: ‘The stat- 
ute above mentioned relative to notice of adverse title, 
suggests the query whether it is not time for us in Penn- 
sylvania to seriously consider’ the advisability of urging 
the passage of an act providing for the registration of title sim- 
ilar to that known as the Torrens System. This system has been 
in operation in Australia for over forty years, and, it is claimed, 
with entire success; and it has also been adopted in Canada, 
Statutes of this character have already been passed in Ohio, IlIli- 
nois and Massachusetts, and [ believe are under consideration in 
otber States. The Ohio act was held to be unconstitutional and 
I think was never re-enacted. The first Illinois act was also de- 
clared unconstitutional, but a new act, passed in 1897 or 1898, 
as well as the Massachusetts act of about the same date, have 
both been sustained, and are in operation. There are, of course, 
difficulties to be overcome, but I cannot think that they are in- 
superable in Pennsylvania if they have been solved elsewhere. 
Our present system involves inconvenience, expense and delay, 
which, to say the least, are discreditable, and rightfully or 
wrongly the bar is held responsible for its continuance and is 
apparently expected to suggest a remedy. For my part, | 
can see no really good reason why every conveyance or mortgage 
of real estate should render it necessary for some one in 
behalf of the purchaser or mortgagee to take out searches 
covering the history of the property from the days of 
Charles the Second, or the proprietaries, or even from the com- 
monwealth, down to the present date, or why the ownership of 
real estate under a proper legal system should not be as readily 
ascertained and as readily transferable as the ownership of 
stocks or bonds. Objection to such an innovation may be 


1 Bar Asso. Rep. 1901, p. 221. 
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expected from those whose attention has been given to trans- 
actions in real estate under our present method, or from title 
insurance companies for reasons of the same character ; but it is 
by no means certain that any of those interests would suffer. 
The change would necessarily be gradual and the work incident 
to the settlement and registration of titles would be of such 
extent and duration as to enable all to adapt themselves to the 
new conditions without ultimate inconvenience or loss; but even if 
this were not so, opposition on the grounds referred to should 
not be permitted to interfere with an improvement if it be 
found otherwise practicable and desirable, and I think the 
large majority of lawyers would gladly be relieved of the labor, 
responsibility and uncertainty incident to our present antiquated 
and outgrown system.”’ 

The following resolution was adopted by the Association : 
«s Resolved, that the Committee on Law Reform be instructed 
to take up the subject of the Registration of Land Titles and 
to arrange for a presentation and discussion thereof; and if 
found desirable, to report a general act providing for the per- 
petuation of land titles, superseding or alternative with th: 
present system of recording.’’ 

Hon. John B. McPherson of Pailadelphia, Judge of the 
U. S. District Court for the Eastern District of Pennsylvania, 
is Chairman of the Committee on Law Reform and has this 
subject and the draft of an act for the State of Pennsylvania 
under consideration to be reported to the Bar Association. 


Ruope Isianp. 


The General Assembly of Rhode Island recently appointed a 
committee consisting of three members of the House, two of 
the Senate, and two persons not members of the legislature, co 
take the matter of land title registration into consideration, and 
report its action. The members of the committee were Hon. 
John H. Stiness, Chief Justice of the Supreme Court; James 
Tillinghast, Esq., the leading lawyer in real estate matters; Sen- 
ators Jesse V. Watson and William G. Roelker, and Represeut- 
atives Richard G. Howland, Lafayette E. Mowry, and Charles 
H. Smart. A sub-committee consisting of Messrs. Stiness, 
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Tillinghast and Smart, was authorized to draft a bill. A bill 
has been drafted, but has not been submitted to the legislature, 


‘TENNESSEE. 


The Committee on Jurisprudence and Law Reform of the Bar 
Association of Tennessee in 1898 submitted a report recom- 
mending a land registration act with a short and imperfect draft 
of a bill. This committee, Jerome Templeton, -Esq., being 
chairman, say: ‘* The difficulty in investigating land titles is 
appreciated by all lawyers and citizens in Tennessee, who have 
had experience in that line. In a large percentage of the titles 
which have to be investigated, it is impossible to deraign title 
back to the State. The operation of our statute of limitation is 
only a partial relief. Moreover the facts establishing title by 
possession do not appear of record. But the great difficulty in 
the eastern division of the State, and, perhaps, to a large ex- 
tent, in the middle division, is the want of systematic survey, 
which should be on public record. The result is overlapping of 
many titles, many grants by the State covering the same land, 
and absolutely no practical way by which the most industrious 
lawyer can show that he has all the facts before him, and has 
reached the oldest title by grant of the State. * * * The 
need of some such relief is so great, so much capital seeking 
permanent investment, is annually kept out of Tennessee by the 
uncertainty of our land titles, that your committee herewith 
submit a bill as a beginning. * * * The object of your 
committee in submitting a bill on this subject is to get it defi- 
nitely before the association. Your committee feel that before 
such an act is passed by our legislature, it ought to be consid- 
ered with much more care and elaboration of detail, after com- 
paring with similar statutes in other countries, an opportunity 
your committee has not had.’’ 

Upon this report the Bar Association adopted a resolution that 
a special committee of five be appointed by the president to pre- 
pare a bill which the association would submit to the legislature. 
That committee has thus far failed to report a bill; but the 
matter is likely to be called to the attention of the association 
at the next meeting. 
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Texas. 


The Texas Bar Association in 1896 appointed a special com- 
mittee of which James E. Hill was chairman to investigate and 
report upon the Torrens syétem of registration of titles to land. 
At the annual session of the association for 1897 this committee 
submitted a report which was published. Consideration of the 
report was postponed on account of the litigation in Illinois as to 
the constitutionality of the law of that State. At the meeting 
of the association for 1900, this committee submitted a further 
report in which they say that they believe that their former re- 
port requires no change, but make an additional report giving such 
facts as they have been able to obtain as to the law as adminis- 
tered in Illinois and Massachusetts, and avery full statement of 
the acts passed in these States and of the decisions of the courts 
sustaining them. The chairman of the committee writes that he 
has many letters commending the committee’s reports and 
believes that the press generally favor the system which he thinks 
eventually will be adopted in that State though the bar is very 
slow in adopting any radical change in the land laws. 

In an article by the chairman of this committee in the Hous- 
ton Daily Post, he says: ‘** Under our laws, and the decisions 
of our courts, no lawyer can from an abstract, or copies of 
records and conveyances affecting the title to a tract of land, 
decide certainly that the title is perfect in any one, after many 
transfers from the patent. Issues of homestead, limitations, 
acknowledgments of married women, fraud, failure of con- 
sideration, trusts, heirship, separate and community property, 
forgery, and other possible issues may exist, seldom apparent 
on the muniments of title. * * * Under our land system, 
litigation to perfect title only binds parties before the court ; and 
after a suit quieting the title between parties, a few years may 
bring about another suit to clear the title, or remove a cloud. 
The Torrens system remedies this.’’ 


VIRGINIA. 


At the extra session of the general assembly of Virginia, in 
1901, a joint resolution was passed and approved, that Eugene 
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C. Massie, Charles A. Graves and W. W. Old be requested to 
report to the next session of the general assembly a bill 
embodying the principles of said Torrens system with such com- 
ments and recommendations concerning its adoption as they 
may see fit to make. Later in the Bame year, in the constitu- 
tional convention of Virginia, it was resolved that the commit. 
tee on the legislative department be instructed to consider and 
report a suitable provision for the Constitution authorizing and 
enabling the legislature to establish the Torrens system of regis- 
tering land titles in this State. At a subsequent day the judi- 
ciary committee was directed by the convention to perform the 
duties required of the committee on the legislative department 
in the original resolution. It was pointed out by Mr. Massie in 
a report made by him to the Virginia State Bar Association in 
1900 that a Court of Land Registration is considered indispen- 
sable to the best administration of the system, and our present 
Constitution confers upon the general assembly no power to 
establish such a court. Hence the action of the constitutional 
convention, the intention being to provide in the new constitu- 
tion that the legislature sball have authority to establish a Court 
of Land Registration with general jurisdiction without the com- 
monwealth. 

At the meeting of the Virginia State Bar Association in 1899 
a committee was appointed to investigate the Torrens system 
with instructions to report to the association at its next meeting. 
At the meeting of the association in 1900, Mr. Eugene C. Mas- 
sie, chairman of the committee, made a very able and interesting 
report, reviewing the whole subject, and earnestly recommending 
the adoption of this system in Virginia.! The objections to the 
present system of registration by recording deeds are so forcibly 
expressed that the following extract is quoted: ‘* We have a sys- 
tem of registration upon which we rely, but our records afford 
no proof of the genuineness of the signatures, either of the 
parties to deeds or of the magistrates before whom the acknowl- 
edgments were made. They do not show the identity of the 
parties, though in populous districts there are many of the same 


1 Reports, Vol. XIII., p. 299. 
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name. They do not show delivery of the deed, though that is 
a necessary element of a valid transfer. They do not show 
the legal capacity of the parties. They do not show the true 
heirs of decedents. They give no warning of marriage or 
divorce. They make no revelation of rights acquired by pre- 
scription. They give no indication of titles ripened by adverse 
possession. * * * In addition to these criticisms, our 
records give no proof of proper boundaries. * * * They 
offer no proof of authority of officers of corporations to execute 
deeds. They give no warning when title has been lost by the 
exercise of the right of eminent domain; nor do they give any 
information of the reversal of decrees of court, upon which the 
title may rest. Moreover, it has always been the practice of 
our government to make grants and issue patents indiscrimi- 
nately, without any sort of satisfactory proof that the same 
land had not been already granted. And this vice was extended 
to grants of large exterior boundaries covering thousands of 
acres described by corners at black gums, beeches, black oaks, 
white oaks, red oaks, post oaks, and all the family of oaks, or any 
other old tree, stump, stone, or * pointers,”’ and oftentimes in- 
cluding many other smaller grants of equally undefined bound- 
aries. Under this system it is absolutely impossible for the most 
careful examiner of titles to have any certainty that the result 
of his labors will show the true state of the title. 

Mr. Massie made a second to the Bar Association in 1901 in 
compliance with a resolution of the association requesting it.’ 
These two reports by him accurately state what the title registra- 
tion system is and what it accomplishes. They give a full 
account of the progress of the system in America and are very 
important parts of the recent literature upon the subject. 

In a letter received from Mr. Massie just as this article goes 
to press he announces that the constitutional convention now in 
session has added the following section to the article on the judi- 
ciarv: ** The legislature shall have power to establish such other 
court or courts as it may deem proper for the administration of 
any law it may adopt for the purpose of settlement, registration, 


1 See Report, Vol. XIV., p. 283; 35 Am Law Rev. (Sept.-Oct., 1901), p. 727. 
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transfer or assurance of titles to lands in the commonwealth, or 
in any part thereof.”’ 

Mr. Massie also says: ‘* There is now a general sentiment 
throughout the commonwealth, among all classes of citizens, in 
favor of the Torrens system, and he is satisfied that its adoption 
is now assured within a comparatively short time.” 


WASHINGTON. 


At the meeting of the Washington State Bar Association for 
1901, Mr. J. O. Abbott of Tacoma presented a paper on the 
Practical Advantages of the Torrens System. He said: «I 
must admit at the outset, that I am a partisan of some improved 
method of transfer of land titles, whether it be the Torrens or 
some other system. The cumbersomeness, the expensiveness, 
the uncertainty, and the insecurity of our present system ap- 
proaches near to the barbarous. Indeed, transfer by deed is 
traceable to the ancient method of the barbarians. First, there 
was the actual transfer by seizure and delivery; then the sym- 
bolic transfer —‘ the clod of earth;’ then the constructive trans- 
fer — the title deed ; to which for the purpose of notice has since 
been added registration.’’ 

After referring to the modes of transfer of land in use at dif- 
ferent periods of time, he states what the Torrens system will 
accomplish as follows: ‘* It will create one source of title, and 
one only, and that a responsible source. There will always be 
an available warranty at hand. The title it will pass will be in- 
defeasible ; thereby avoiding the many questions which now arise 
to disturb and defeat legitimate possession and enjoyment. It 
will permit but one evidence of title to be outstanding at a given 
time, and thus expensive abstracts, searches and opinions will be 
obviated. By reducing the expense of the transfer, it will in- 
crease the value of the property. It will be expeditious. It 
will be simple.’’ 

Mr. Abbott writes that a bill hastily drawn and inadequate 
was introduced in the legislature several years ago, and appar- 
ently was not intended to have any further effect than to bring 
the subject to the attention of the members. He thinks, how- 
ever, a strong sentiment is crystallizing throughout the State in 
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favor of the adoption of the system, and confidently looks for a 
successful movement in this direction at the next session of the 
legislature. 

West Vireinia. 

At the meeting of the State Bar Assocjation in February last, 
Edgar B. Stewart, of Morgantown, presented a paper advocat- 
ing a land title registration system ; and he is hopeful that the 
legislature will in the near future adopt such a system. 


WISCONSIN. 


Atthe session of the legislature for 1898-9, and again at the ses- 
sion for 1900-1, a bill providing for the appointment of a commis- 
sion to consider the Torrens system and report a bill embodying 
it to the next legislature was passed by the Assembly, but was de- 
feated in the Senate. ‘* Abstracters from different parts of the 
State were present during the discussion of the bill in committee, 
and also lobbied faithfully with members for several weeks, and 
were successful in the Senate.’’ It is the intention of the advo- 
cates of title registration to introduce another bill at the next 
session of the legislature. 

ConcLusion. 


From the foregoing it appears that while land title registration 
laws have been enacted in only five States, commissions have 
been constituted by five other States to frame and report bills 
for the consideration of the legislatures, and that a bill is pend- 
ing in Congress for the District of Columbia. In nine other 
States the subject has been under consideration in the bar associa- 
tions, or favorable legislative action is looked for in a not remote 
future. It seems quite probable in view of the present consider- 
ation of and interest in the subject, that at no distant day, some 
system of title registration will be generally adopted throughout 
the country. In the different States there may be some difference 
in the methods by which title registration is accomplished in con- 
sequence of the different conditions of the States as to extent of 
territory and density of population. Thus in States of large 
territory with a sparse and scattered population, it has not been 
deemed practicable to provide for a special court to adjudicate 
upon petitions for registration, but the existing Superior or 
County Courts have been given jurisdiction of this matter. It 
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cannot be doubted, however, that there are great and obvious 
advantages in a special court, instead of a general court chiefly 
occupied with general matters of equity and common law, 
and, perhaps, criminal law. There are some advantages in a 
special court which are less obvious, which experience only is 
likely to develop. Thus, there is likely to be much delay in 
obtaining adjudication in contested cases when these are before 
a court of general jurisdiction. The dockets of such a court 
may be crowded, and the terms of court months apart. On the 
other hand a special court is always in session, and a hearing 
can be had without delay. Delay in obtaining registration 
proceedings is very objectionable, for the purpose of the applica- 
tion is in many cases to make a title for immediate use, as for 
instance to satisfy a purchaser. 

The judges of a special court and its recorder, moreover, 
look after the general administration of the registration system 
throughout the State, advising and directing the assistant 
recorders the several counties and making the practice uniform. 

The judges of such a court in Massachusetts review the ab- 
stracts and reports made by the examiners with a view to seeing 
that they are complete, as well as to seeing that all parties in 
interest are served with notice. Incidentally the judges thus 
acquire a knowledge of the title which is of much use in case 
questions arise requiring a hearing to perfect the title, or regis- 
tration is contested. 

In Massachusetts! to obviate the inconvenience that might be 
occasioned to persons in distant counties by reason of the court’s 
holding its sittings in Boston, the law provides that the court 
may adjourn from time to time to such other places as the public 
convenience may require. 

When registration of land situated in a distant county is 
asked for the notices published and served state that appearances 
and answers may be filed with the assistant recorder at the regis- 
try of deeds for that county, with whom a copy of the plan filed 
with the petition isj;deposited. 

It does not, therefore, seem at all impracticable to provide a 
special court for,the administration of a title registration law 


even in the largest States. 
LeonarpD A. JONES. 
Boston, May, 1962. 
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THE INDEPENDENCE OF THE JUDICIARY.' 


So much bas been said, and so well said, upon the question 
of the independence of the judiciary, that I fear I shall be able 
to add little to the symposium. However, I may coutribute- 
my indorsement to the good things that have been produced 
upon this topic, thus adding to its currency, if not to its worth, 
and in this way aid in upbuilding a sound and enduring senti- 
ment, which shall make the judiciary at least approximate our 
deals. De Lolme, the great Swiss essayist, whose appreciative 
analysis of the English constitution has never been excelled in 
clearness and conciseness, speaking of the period of 1770 and 
of the two Houses of Parliament, says: — 

‘*They have, from the earliest times, preferred complaints 
against the influence of the crown over these courts, and at last 
procured laws to be enacted by which such influence has been en- 
tirely prevented; all which measures, we must observe, were at 
the same time strong declarations that no subjects, however ex- 
alted their rank might be, were to think themselves exempt from 
submitting to the uniform course of law, or hope to influence or 
overawe it. The severe examples which they have united to 
nuke on those judges who have rendered themselves the instru- 
ments of the passions of the sovereign, or of the designs of the 
ministers of the crown, are also awful warnings to the judges 
who have succeeded them, never to attempt to deviate in favor 
of any, the most powerful individuals, from that straight line 
of justice which the joint wisdom of the legislature bas once 
marked out for them.’’ 

‘‘ This singular situation of the English judges, relative to the 
three constituent powers of the State (and also the formidable 
support which they are certain to receive from them as long as 


1 Address of Mr. Justice JoHN ata recent meeting of the Brooklyn 
Woopwarp, of the Appellate Division Bar Association 
of the Supreme Court of New York; 
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they continue to be the faithful ministers of justice), has at last 

created such an impartiality in the distribution of public justice 

in England, has introduced into the courts of law the practice 

of such a thorough disregard to either the influence or the 

wealth of the contending parties, and produced to every 

1 individual, both such an easy access to these courts and such a 
certainty of redress as are not to be paralleled in any other gov- 
ernment. Phillip de Comines, so long as three hundred years 
ago, commended in strong terms the exactness with which jus- 
tice was done ia England to all ranks of subjects; and the im- 
partiality with which the same is administered in those days will, 
with still more reason, excite the surprise of every stranger 
who has an opportunity of observing the customs of this 
country.”’ 

Inheriting our laws, and largely our judicial system, from 
England, we early asserted the independence of the judiciary in 
the colony of New York. Nearly every page of the early records 
expresses the regard of the colonists for law, as well as their 
devotion to the rights of the people. The lawyers of the 

- province stood shoulder to shoulder in their construction of the 
law from the standpoint of the English Whigs, and bench and 
bar were as one in defense of the liberties of the people under 
the laws of England as they understood them. So tenacious 
were they, that Colden, in a letter to the Lords of Trade (Jan- 
uary 11,1762), referring to Delancey, said that they had not long 
since ‘¢a glaring instance ’’ of the political power of a chief jus- 
tice appointed for life. Determined to secure this great power 
on the side of royalty, one Benjamin Pratt was brought into the 
colony from Boston in October, 1761, and in November of the 
same year he was commissioned chief justice ‘* during his maj- 
esty’s pleasure.’’ This high-handed effort to subvert the judi- 
ciary of the colony to the will of the king met with quick and 
determined opposition. The assembly refused to grant any 
salary to the chief judge, or to any of the justices unless their 
commission were issued during good behavior. The council 
exhausted its power of persuasion in an effort to induce the 
assembly to grant salaries to the judges during the terms of their 
commissions, but without avail. The justices presented a me- 
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morial to the lieutenant-governor reciting that the commissions 
formerly granted to them by the late governor were during good 
behavior, and declined to act unless the new commissions con- 
formed to the established custom. Pratt alone served, and was 
compelled to do so at the expense of his private fortune for a 
period of three years or more, when it was found necessary to 
divert some portion of the quit rents from the revenues to com- 
pensate him for his services. Subsequently the assembly made 
an appropriation for the payment of salaries upon condition that 
the commissions issue during good behavior; and the Lords of 
Trade on the 11th of June censured the lieutenant-governor 
for approving of the act, telling him that no personal consider- 
ations ** ought to have induced you to acquiesce in such an un- 
precedented and unjust attack upon the authority of the crown.”’ 
The subsequent death of Pratt put an end to the controversy, 
and strengthened the foundations on which our present judiciary 
is builded. 
Perhaps one of the strongest examples of the spirit of the 
judiciary, which it should ever be our high purpose to emulate 
and maintain, at the expense of every personal consideration, is 
to be found in our colonial period, and at about the date of which 
we have just been speaking. One Thomas Forfay, in 1764, 
obtained a judgment in a case of assault and battery against 
Waddel Cunningham, and a motion for a new trial was denied. 
Robert Ross Waddel, agent for defendant, prayed for an appeal 
from the verdict and judgment to the lieutenant-governor and 
council, which was denied on the ground that no such appeal 
could be had. Colden thereupon directed the Supreme Court to 
forbear proceedings until the cause and merits were heard by the 
lieutenant-governor and council. Chief Justice Horsemanden 
stated to the lieutenant-governor and council on the 14th day of 
November, 1764, the reasons why the Supreme Court made no 
return as commanded, and on the 19th these reasons were pre- 
sented in writing, the other justices subsequently following the 
example and giving their opinion to the same effect. The at- 
torney-general held that the council could only correct errors ; 
the council concurred in this view of its powers. Notwithstand- 
ing this, the king issued an order in privy council, July 26, 1765, 
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allowing appeals to the governor and council from the verdicts 
of juries on questions of fact. On the 9th of October, this 
order was laid before the council by Colden, and on the 15th a 
writ was issued to the Supreme Court. On the 12th of No. 
vember the chief justice made a return that the justices of the 
Supreme Court found it impossible (as the law knew of no appeal 
from a verdict) to comply with the command. On the 15th of 
December, the general assembly adopted a resolution thanking 
the Supreme Court and the council, sustaining their action, con- 
demning the illegal proceedings, affirming the right of trial by 
jury, and declaring that an appeal from the verdict of a jury is 
subversive of that right, and that the crown cannot legally con- 
stitute a court to take cognizance of any such appeal. 

A continued effort on the part of the crown tosubvert the 
judiciary in connection with other abuses, brought forth the 
Declaration of Independence, in which we are told of George 
IIL: «* He has obstructed the administration of justice by refus- 
ing his assent to laws for establishing judiciary powers ; he has 
made judges dependent on his will alone for the tenure of their 
offices, and the amount and payment of their salaries,’’ and it 
was the effort to establish this system of government with no 
higher law than the will of the monarch, which gave justification 
and majestic force to the language of Thomas Paine in ‘ The 
Crisis.’’ ‘* These are the times that try men’s souls. The sum- 
mer soldier and the sunshine patriot will in this crisis, shrink 
from the service of his country; but he that stands it now, de- 
serves the love and thanks of man and woman.’’ 

How mean and spiritless, in contemplation of the times in 
which our judiciary was born, when opposition to the crown was 
an invitation to the hangman, must appear that man, who, 
vested with any part of the judicial powers of the State, would 
prostitute them to his own personal or partisan ends. He has 
no place in the judiciary who is not prepared to follow the law, 
and to administer it without fear or favor, regardless of conse- 
quences to himself; for in this way only may he vindicate the 
oath of office which he takes and fulfill every obligation of 
honest manhood. It is one of the highest and most sacred of 
public trusts; it reaches every avenue and every relation of 
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life—is all powerful to prevent evils; powerless to promote 
them, for it is itself the creature of law, and cannot go outside 
of its sphere. 

‘The executive,’’ says Hamilton, in the Federalist, ** not 
only dispenses the honors, but holds the sword of the community , 
The legislature not only commands the purse, but prescribes the 
rules by which the duties and rights of every citizen are to be 
regulated. The judiciary, on the contrary, has no influence 
over either the sword or the purse; no direction either of the 
strength or of the wealth of society, and can take no active 
resolution whatever. It may be truly said to have neither force 
nor will, but merely judgment, and must ultimately depend upon 
the aid of the executive arm even for the efficiency of its judg- 
ments. * * * Though individual oppression may now and 
then proceed from the courts of justice, the general liberty of 
the people can never be endangered from that quarter; I mean 
so loug as the judiciary remains truly distinct from both the 
legislature and the executive. For I agree that ‘there is no 
liberty, if the power of judging be not separated from the 
legislative and executive powers.’ ”’ 

With this view of the judiciary, and for the purpose of stimu- 
lating the spirit of independence, the State of New York has 
tried many experiments; it has increased the length of terms, 
has made constitutional provisions to prevent legislative inter- 
ference with the compensation of judges, and has sought all 
means to preserve to the people the power of selecting and con- 
trolling, without a too immediate responsibility to the electorate, 
but all of these expedients must prove futile unless we continue 
to have a sustaining public sentiment; unless we continue to 
rear an edifice to justice in the hearts of the people, and to de- 
velop men who have the courage of their convictions and a con- 
scientious desire to discharge all public trusts in a spirit of 
fidelity and honor. Constitutions, statutes, judicial opinions are 
worthless unless we have men back of them, men who are ready 
and willing to make sacrifices, if need be, to the cause of jus- 
tice and right as formulated and promulgated in the law. The 
judiciary is helpless; it is, to quote the language of Judge Story, 
‘‘only set in motion when applied to, but, when thus brought 
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into action, must proceed with competent power, if required to 
correct the error or subdue the oppression of the other branches 
of the government.’’ But to exercise this power it must be 
supported by a sound public sentiment, not in reference to the 
particular question, but in relation to the judiciary in general 
and this can be maintained only by the integrity of the men who 
are chosen to preside in our courts, and the healthful education 
which you, gentlemen of the bar, are peculiarly in a position to 
disseminate throughout the community. The judiciary must 
come from the bar, and your conduct ‘as well as that of the 
court, is helping to form the popular estimate upon which must 
depend the continued confidence in the judiciary, and that moral 
support, without which there can be little requirement nor much 
use for judicial independence. 
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LIABILITY OF PUBLIC TREASURERS FOR PROFITS 
DERIVED FROM PUBLIC FUNDS. 


The prevailing custom among State and municipal officials to 
derive a profit from their positions by depositing or investing 
the public funds has recently engaged the attention of courts 
and legislatures in all sections of the country. The eager race 
for the office of treasurer in State, city and county elections 
renders it evident that the inducement is not so much the salary 
as the perquisites and profits realized from using the public 
money. Whether the treasurer should be expressly empowered 
to deposit or speculate with the funds in his hands and appro- 
priate the profit, or whether he should receive a salary ample 
enough to defray the expenses and fully compensate for the 
labor of the office, are legislative, not judicial questions, and we 
shall not here enter into them. The subjects to be discussed 
in the following pages are: (1) Upon sound legal principles, 
what should be the liability of public treasurers for profits de- 
rived from the public funds? and (2) in the present state of the 
law, and in the light of the adjudicated cases, what is the recog- 
nized extent of that liability? 

The people constituting a body corporate, known as the State, 
city or township, select one of their number to collect, preserve 
and disburse the funds belonging to the public corporation. 
The official derives all his authority from the people who select 
him. He is pre-eminently their servant and stands in a strictly 
fiduciary relation to them. His personal integrity is presumed 
to be the prime qualification for this office. Were he treasurer 
of a private business corporation, the rule of law is inflexible 
that he shall make no profit from his trust. As agent for the 
stockholders, he would be bound to account to them for the in- 
crement accruing to the corporate funds, and his liability would 
be as fixed as that of a trustee of an express trust, an agent, 
administrator, or receiver. 
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The dictates of public policy demand that the same liability shal] 
rest upon the public servant as upon the private agent. The 
reports of every State abound with suits brought to enforce the 
liability of defaulting treasurers. Stringent statutes have been 
passed throughout the country, laying heavy penalties upon public 
officials, faithless to the confidence reposed in them. A due 
regard for the public interests, therefore, requires that every in- 
ducement to speculate with the public funds, every temptation to 
make profit out of money which the officer has done nothing to 
earn should be withdrawn. If he is held responsible for interest 
or other increase made by use of the public treasure, doubtless 
neither he nor the State will derive profit from the funds, for 
the principal will lie idle. But this is preferable to allowing 
the officer to use the money as he would his own, leaving the 
public to seek satisfaction from his bondsmen, which, in too 
many instances, is a nominal and ineffectual remedy. 

The courts have recognized the necessity for imposing the 
strictest liability upon a class of officials whose position affords 
exceptional /acilities for embezzlement. In the leading case of 
United States v. Prescott,! the defendant, a receiver of public 
moneys, gave bond by which he and his sureties agreed that he 
should not loan nor use the public funds. A part of the moneys 
having been stolen without the fault of the defendant, it was 
held that the liability upon the bond was absolute. The court 
say: ** Public policy requires that every depositary of the public 
money should be held to a strict accountability. Not only that 
he should exercise the highest degree of vigilance, but that ‘ he 
should keep safely’ the moneys which come to his hands. Any 
relaxation of this condition would open the door to frauds, 
which might be practiced with impunity. A depositary would 
have nothing more to do than to lay his plans and arrange his 
proofs so as to establish his loss without laches on his part. 
Let such a principle be applied to our postmasters, collectors of 
customs, receivers of public moneys, and others who receive. 
more or less of the public funds, and what losses might not be 
anticipated by the public? * * * As every depositary 


1 United States v. Prescott, 3 How. (U. 8.) 578. 
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receives the office with a full knowledge of its responsibilities, 
he cannot in case of loss complain of hardship. He must 
stand by his bond, and meet the hazards which he voluntarily 
incurs.” 

In a later decision of the Federal Supreme Court it is stated 
that the purpose of the rule, throwing the risks of investments of 
trust funds upon the trustee, and giving the profit to the cestuz, 
is to prevent malversation.! This may, with stronger reason, be 
applied to public fiduciaries. 

The Supreme Court of Illinois, in holding an officer liable for 

funds stolen from his possession, say: ‘** In these days of re- 
morseless peculation upon the public by its functionaries, 
indeed, at all times, public policy demands that depositaries of 
the public moneys should be held to the most rigid account- 
‘abilitv, within the terms and scope of their covenants. They 
know well, on assuming their positions, the hazards to which 
they are exposed, and they voluntarily assume the risks, and are 
paid for so doing.’’ ? 

In Pennsylvania the reason for holding the officer strictly 
liable is stated as follows: ** The keepers of the public moneys, 
or their sponsors, are to be held strictly to the contract; for if 
they were to be let off on shallow pretenses, delinquencies, 
which are fearfully frequent already, would be incessant.’’ * 

Judge Dillon lays down the true doctrine clearly and forcibly 
when he says: ‘*It is a well established and salutary doctrine 
that he who is intrusted with the business of others cannot be 
allowed to make such business an object of pecuniary profit to 
himself. This rule does not depend upon reasoning technical in 
its character, and is not local in itsapplication. It is based upon 
principles of reason, of morality, and of public policy. It has 
its foundation in the very constitution of our natures, for it has 
authoritatively been declared that a man cannot serve two mas- 
ters, and is recognized and enforced wherever a well-regulated 
system of jurisprudence prevails.’’ 


1 Barney v. Saunders, 16 How. 3 Com. v. Comly, 3 Pa. St. 372. 
(U. S.) 535, 543). 41 Dillon on Municipal Corpora- 
2 Thompson v. Board, 30 Ill. 99. tions, Section 444. 
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But it is argued that, since the officer gives bond for the 
faithful performance of his duty, he subjects himself to an abso- 
lute liability for the loss of the public funds, by theft, fire, or 
the insolvency of depositaries; and hence, as an offset to this 
burden he should enjoy the privilege of using the funds as his 
own, without accounting for the profit derived therefrom. That 
such an absolute liability exists, according to the weight of 
authority, cannot be denied; ? and the courts, of many jurisdic- 
tions, do not hesitate to hold that, as a necessary corollary to this 
absolute liability ,the officer becomes the literal owner of the funds, 
and may deal with them as with his own property, and that he 
becomes a mere debtor to the public, for the amount of public 
money received by him.? Consistently with this theory of the 
law, it has been held that where a township trustee uses the 
public funds, in his own business, after his death the fund can-° 
not be followed into the hands of his administrator, for it became 
the property of the officer upon receipt by him.® Likewise it 
was held by the Supreme Court of Massachusetts that the money 
received by a tax collector under bond, became his own, and he 
might apply it upon official arrearages of prior years.‘ 

In Indiana, the Supreme Court has gone the fuil length of the 


1U. S. v. Prescott, 3 How. (U. 
8.) 578; U. S. v. Morgan, 11 How. 
(U. S.) 154; U. S. v. Dashiel, 4 
Wall. (U. S.) 182; U. S. v. Keehler, 
9 Wall. (U.S.) 83; Boyden v. U.S., 
13 Wall. (U. S.) 17; Bevans v. U.S., 12 
Wall. (U. S.) 56 (semble); Thomp- 
son v. Board, 30 Ill. 99; Halbert v. 
State, 22 Ind. 125; Morbeck v. State, 
28 Ind. 86; Rock v. Stinger, 36 Ind. 
346 (semble); Shelton v. State, 53 
. Ind. 331; Com. v. Godshaw, 17 S. W. 
737 (Ky-); Inhabitants v. Hazzard, 
12 Cush. 112; Inhabitants v. Mc- 
Eachron, 33 N. J. L. 339; Muzzy v. 
Shattuck, 1 Denio, 233; 238; Board v. 
Clark, 73 N, C. 255; State v. Harper, 
6 Oh. St. 607; Com. v. Comly, 3 Pa. 
St. 372. But see, contra, State v. 
Houston, 78 Ala. 576; Cumberland 


v. Pennell, 69 Me. 357. For cases 
holding the officer liable for loss of 
funds deposited with a bank which 
fails,— see Inglis v. State, 61 Ind. 212; 
State v. Powell, 67 Mo. 395. Contra, 
York Co. v. Watson, 15 S. Car. 1. 
For cases holding the officer not liable 
for loss of funds taken from him by the 
public enemy or destroyed by the act 
of God,— see United States v. Thomas, 
15 Wall. (U. S.) 337; Thompson »v. 
Board, 30 Ill. 99. 

2? Brown v. State, 78 Ind. 239; 
Bocard v. State, 79 Ind. 270; Inhabit- 
ants v. Hazzard, 12 Cush. 112; Muzzy 
v. Shattuck, 1 Denio, 233,238; Wilson 
v. Wichita Co., 67 Tex. 647, 649. 

3 Linville v. Leininger, 72 Ind. 491. 

* Inhabitants v. Bell, 9 Met. (Mass.) 
499, 503-504. 
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doctrine, and has held that the defendant, a county treasurer 
under bond, who had deposited public funds in a bank and had 
received interest and profits thereon, was not a trustee, builee 
or agent, but was the owner of the money and absolutely liable 
to account for it to the county; and that this liability carried 
with it the right to appropriate to his own use the profits derived 
from such funds.! 

In an earlier decision of the same court, the officer was re- 
garded not as a bailee, but as one in whom rested the /egal title 
to the fund ; and upon his death, that title would rest in his per- 
sonal representative.? In a more recent decision, however, that 
court has manifested an inclination te depart from the doctrine 
above stated. A township trustee died, after depositing public 
moneys in a bank and receiving a certificate of deposit therefor. 
His administrator surrendered the certificate to the decedent’s 
successor in office, and subsequently sued to recover back the 
same, alleging the insolvency of the estate. It was held that 
the ‘echnical legal title to the funds was in the township trustee, 
and the beneficial interest in the public. As to all identified 
funds, the surrender by the administrator to the new officer was 
necessary; but not as to unidentified funds, converted by the 
officer. The latter must be paid, as an allowance regularly 
made, after filing a claim for the same against the estate. It 
was declared that the duty of the officer was, in his lifetime, to 
render the funds capable of identification upon his death, and 
not to mingle them with his own assets.® 

Other courts have shown a growing tendency to regard the 
ownership of public officers as technical, rather than substantial ; 
and the officer is termed by them a ‘* bailee,’’ but subject to 
special obligations for the benefit of the public; and the degree 
of whose liability is not to be determined by the ordinary laws 
of bailment.* 

At least one court which regards the officer as a debtor from 
the time he receives the public funds, states that ‘* it must not 


1 Shelton v. State, 53 Ind. 331; * Rowley v. Fair, 104 Ind. 189; 
accord., Com. v. Godshaw (Ky.), 17 approved in Winchester Light Co. v. 
8. W. Rep. 737. Veal, 145 Ind, 506, 510, 516. 

2 Rock v, Stinger, 36 Ind. 346. 4 State v. Powell, 67 Mo, 395. 
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be inferred from this, however, that the money belongs to the 
sheriff to be dealt with as his own, as a bank deals with its 
deposits or otherwise than he is permitted by law.’’ } 

Does it follow as a necessary deduction of law or logic, that 
because the public officer insures against loss of the fund by 
fire, theft or malversation, he therefore becomes the legal and 
beneficial owner of the money? Certainly not. The rule of 
absolute liability exists for the benefit of the public, not for the 
advantage of the officer. The public, speaking through the 
legislature, requires of the public functionary a bond which 
reduces to a minimum the risk of losing its funds. The officer 
gives bond with sureties that he will not prove delinquent. This 
alone is not deemed sufficient: he is required to insure the fund 
from loss save by the act of God or of the public enemy. This 
imposes a cumulative obligation upon the officer; the public 
meanwhile regards the fund as itsown. It is anomalous to sup- 
pose that the mere fact of insurance vests title in the insurer. 
Was it ever contended that a fire insurance company has a legal 
title in the building it insures? Did a common carrier ever 
claim the right as legal owner to break open packages of money 
or bales of goods delivered to it by a consignor for carriage? 
Can an innkeeper claim title to the money of his guest, depos- 
ited with him for safe-keeping? Yet the carrier and innkeeper 
insure against loss by theft and fire, as does the treasurer of a 
public fund. 

Suppose it were allowable for an officer to give bond for good 
behavior in office, and an insurance company were permitted to 
guarantee the funds against loss from all causes except the 
officer’s embezzlement. Who would own the fund? Not the 
officer, even upon the theory of the Indiana and Kentucky 
decisions above referred to; nor could the insurance company 
claim title to the funds with any greater reason than it could 
assert the rights of ownership to the building in which they are 
deposited and which it has insured. 

Again: it is not infrequent for public librarians to give bonds 
subjecting them to liability for loss of books intrusted to them 


1 Board v. Clarke, 73 N. C. 255. 
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up toa given amount. Can it be seriously argued that any of 
the volumes thereby become the property of the librarian, and 
pass to his administrator on his death? Can they be taken on 
execution or attachment for his debts? 

But a further absurdity of the doctrine of absolute ownership 
is revealed in the universal exemption of the public officer from 
taxation upon the funds which are thus declared to be his prop- 
erty. No one would be more astonished than the so-called 
proprietor of these funds if he were required to return them for 
taxation. 

But it is contended that the legislature must have intended 
the officer to own the fund and receive and enjoy the profits 
derived from it because the compensation of the officer is 
usually inadequate on any other hypothesis. It may be 
answered the legislature probably deemed the salary sufficient. 
They, the makers of law, must be assumed to know the existing 
law, and sound legal principles establish that the title to the 
fund remains in the public and the profits follow the fund. 
This the legislators must be presumed to have known when they 
prescribed the salary for the office. Unless, therefore, the leg- 
islature has expressly and unequivocally stripped the people of 
their ownership in the public moneys, their title should not be 
lost by implication. Every doubt should be solved in favor of 
. the public, and not for the benefit of the officer, who is a mere 
servant. The officer is not peculiarly the favorite of the law. 
Especially should the law be liberally construed in the interests 
of the people, since the action of the legislature indicates a 
purpose on its part to obviate the possibility of collusion bet ween 
the treasurer and another wrong-doer. Were the officer under 
a less strict responsibility, he might conspire with some other 
to become the victim of a supposed robbery. To prevent the 
perpetration of this fraud, he is rendered absolutely liable, even 
if he is robbed of the funds without his own fault. But this 
strict responsibility was intended only as an additional security 
to the public; not as the grant of an exceedingly valuable privi- 
lege to the officer, by bare implication and inference. Such was 
the original reason for rendering common carriers insurers 
against loss, namely, ‘* for fear it may give room for collusion, 
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that the master may contrive to be robbed on purpose and share 

the spoil.’’! Upon principle, therefore, the officer does not 
obtain title to the public funds, though he is an insurer of their 
safety. The moneys remain the property of the public, who 
also are entitled, as such owner, to the interest and profits aris- 
ing from their deposit and use. 

This result was reached in an early case in New York, where 
a county treasurer was held liable upon his official bond for 
interest received on deposits. The court say: ‘* The notion that 
a public officer may keep back interest which he has received 
upon a deposit of public moneys, as a perquisite of office, is an 
affront to law and morals, for if done with evil intent it is noth- 
ing less than embezzlement.”’ ? 

In United States v. Mosley,* the claimant, while in China on 
government business, collected certain public moneys, part of 
which he deposited in a bank and received interest upon the 
deposit. The court held that as to the public moneys, he was a 
trustee, and any interest he received belonged to the public. He 
was not required by law to put the funds out at interest ; but 
having done so, the accretion belonged to the government. 

The Supreme Court of Pennsylvania remark, in a recent case, 
that interest paid on public funds to the treasurer, becomes the 


property of the public and-must be accounted for by the 
officer.‘ 


A strong dissenting opinion rendered in a cause arising in 
Georgia, considers that a public officer and his sureties are liable 
for interest received on public funds, deposited with a bank by 
the officer ‘as treasurer ;’’ for such profits were received by 
him ‘* by virtue of his office’’ and as trustee for the State.° 

While the decisions are few in which the liability for interest 
and profits has been distinctly affirmed or denied, there is a larger 
number of cases where the courts lay hold of the language of 


1 Forward v. Pittard, 1 Term Re- 4 Wilkes Barre v. Rockafellow, 171 
ports, 27; Cumberland v. Pennell, 69 Pa. St. 177; s.c. 30 L. R.A. 393. 
Me. 357, 367. 5. Renfroe v. Colquitt, 74 Ga. 618, 

2 Supervisors ». Wandel, 6 Lans. dissenting opinion. See, contra, Shel- 
(N. Y.) 33; 8. c. affirmed 59 N. Y. 645. ton v. State, 53 Ind. 331. 


U. S. v. Mosley, 133 U. S. 273, 
287. 
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statutes or the actions of the official himself to enable them to 
impose this liability upon him. Thus it has been held that a 
city treasurer did not become the owner of a municipal fund and 
bence a debtor under a statute making him the custodian of the 
public moneys, allowing him to deposit the fund, and requiring 
him to account for three-fourths of the interest received on such 
deposits; but exempting him from liability to account if he 
retained the funds in his own possession without depositing or 
using the same. The title to the funds was held to remain in 
the city.! 

If the statute not only allows the officer to deposit the fund, 
but enjoins it upon him as a duty, the deposit being made in his 
name as treasurer, the fund continues the property of the public, 
and the treasurer is not an insurer and is not liable for the loss 
of the deposit by the insolvency of the bank if he use due care 
in selecting the depositary.? As the only reason assigned for 
allowing the officer to receive the profit is that he is an insurer, 
it would follow that where the facts are as stated in the Montana 
case, the interest becomes the property of the public. 

In some States, stringent statutes have been passed, forbid- 


ding the officer to invest, use or deposit the funds, or receive 
interest thereon. Where such have been enacted, the title is 
held to be in the public and the officer is a mere bailee.* The 
public would, under these circumstances, probably be entitled to 
the interest on the fund. 


The Supreme Court of Colorado has passed upon the liability 
of the public officer, under special statutes. The Constitution 
required the State treasurer to keep separate accounts of each 
public fund and to make a quarterly report in writing to the 
Governor, showing the amount of money in his hands, to the 
credit of each fund, and the place where the same was kept and 
deposited. The treasurer and his sureties were rendered liable 
on their bond for the funds in all cases. The making of profit, 
directly or indirectly, out of public funds, or using them for 
any purpose not authorized by law, by any public officer, was 


1 Dreyer v. People, 176 Ill. 590. 3 U.S. v. Thomas, 15 Wall. (U. S.) 
2 City of Livingston v. Woods, 20 337; State v. Copeland (Tenn.), 34 
Mont. 91. S. W. Rep. 427. 
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made a felony. Certain State treasurers had received interest 


on State funds, deposited in bank. Inan action brought against 
the officer and his bondsmen, it was held that there was no lig- 
bility to account for the interest received upon the State funds, 
inasmuch as a State treasurer differed from an ordinary trustee 
in his absolute liability, regardless of accident or the act of 
God;! and from a bailee, in that he need not return the iden- 
tical money which has come into his hands. The court conceded 
the criminal liability of the treasurer under the Constitution, 
but considered that the latter instrument was not self-executing, 
so far as it applied to civil liability for profits. The interpreta- 
tion put upon the Constitution by the legislature was much relied 
on. The case cannot be regarded as a satisfactory and control- 
ling decision upon the question of a treasurer’s liability for 
profits, where he is forbidden by statute to employ the public 
funds in his own use, because the court did not interpret the 
Constitution as possessing any other effect than to impose a 
criminal liability, under the special circumstances of the case.? 
A restriction is imposed upon the right of the officer to profit 
by the use of the public funds, where a statute retains the legal 
title to the money in the public. Thus, in Wisconsin, an action 
was brought upon a State treasurer’s bond, on behalf of the 
State, to recover interest received by the officer, from the use 
of State funds. The money had been deposited with banks, in 
the name of the officer ‘‘ as treasurer,’’ and was subject to with- 
drawal upon his official check. It was held that under the 
statutes of Wisconsin, the legal title to the State funds was not 
in the treasurer but in the State, and that he committed no un- 
lawful act in so depositing the money. Hence, he was liable 
for all interest received on such loans and deposits, as it consti- 
tuted an accretion or increment to the fund, and belonged to the 
State as owner of the principal fund.? 


If the statute requires that ‘all fees, perquisites and emolu- 


1 That this is not the view accepted 3 State.v. McFetridge, 20 L. R. A. 
by all courts, see cases cited page 358, 223 (Wis.) Accord, State v. Harshaw 
in note 1, last sentence. (Wis.), 54 N. W. Rep. 17. 

2 People v. Walsen, 17 Colo. 170; 
8.c.15L. R. A. 456. 
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ments ’’ received by the officer above the amount of compensa- 
tion fixed by the county board and clerk hire and other necessary 
expenses, shall be paid into the county treasury, a compensation 
paid to the public officer for the use of county funds belongs to 
the public, and must be accounted for by him.! 

The actions of the officer are as effective to charge him with 
the unauthorized profit made by .virtue of his office, as are 
specific enactments. Thus, where, in pursuance of the orders 
of a county board, a county treasurer bought bonds with the 
public funds and his purchase was confirmed by the board, the 
bonds were registered in the official name of the treasurer, and 
his successor received them as the assets of the office, the latter 
was held liable to account for the profit made upon a subsequent 
sale of the bonds.? 

The same responsibility attached where the treasurer of a 
city, by the direction and approval of the municipal council, 

‘loaned the funds of his office at interest. The court decided 
that, even though he could have refused to loan the money, he 
was accountable for the interest, since the loan was made as of 
the city’s funds, and not as the funds of the officer.® 

The present state of the law, therefore, makes it possible to 
compel the officer to render an account for interest and profits 
received by virtue of his office, where the statutes of the State 
or the actions of the officer, indicate that the fund remains the 
property of the public. The same liability should attach even 
in the absence of statute or conduct of the the official working 
an estoppel, on grounds of common honesty and sound public . 
policy. 


1 Hughes v, People, 82 Ill. 78. 3 Hunt v* State, 124 Ind. 306. 
2 Nixon v. State, 96 Ind. 111. 


Henry M. Dow tine. 
INDIANAPOLIS, IND. 
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THE RELATION OF THE NATION TO ITS DEPEND. 
ENCIES 


I. 


The first proposition which I wish to suggest for your con. 
sideration is that it is a fallacy to suppose that among the mar- 
velous discoveries and inventions which we think we have made 
in the field of political science, we have found a way of getting 
along without any unwritten constitution for a sovereign State. 
The prevailing idea is that the sovereign States of the old world 
for the most part have had unwritten constitutions, while our 
great sovereign State, the United States of America, has no un- 
written constitution, but one written and so written that all 
men may read — although it may be that the man reading often 
cannot understand what he reads until the Supreme Court of 
the United States has spoken, and sometimes not even then. 
All our subordinate sovereign States in the Union, if such an 
‘ expression must be tolerated, also rejoice in written constitutions, 
and the statement that each one of these States has also an 
unwritten constitution would probably be received with incre- 
; dulity. Such, however, seems to me to be the plain truth 
| altogether beyond controversy. 

If any one doubts that an independent sovereign State must 
necessarily have an unwritten constitution when it promulgates 
as the highest expression of its will a great law like the Con- 
stitution of New Jersey or the Constitution of the United States, 
he has only to consider a few questions like these : — 

(1) What law determines the extent of the aggregate popu- 
lation which composes the sovereign State, and in whose name 
the written constitution is promulgated? 

(2) Assuming that the extent of the population to be em- 
i 1 Being the principal part of the Chancellor Eugene Stevenson, of Pat- 


address of the retiring president of erson, N. J. 
the New Jersey Bar Association, Vice 
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braced in the sovereign State would naturally, if not necessarily 
be defined geographically, what law defines this geographical 
area embracing this population by whom this written constitution 
is framed and promulgated? 

(3) After the limits of area and population have in some way 
been determined prior to the formation of any written constitu- 
tion, what law defines the qualifications of sex, of age, of wealth, 
or of intelligence which those individual members of this popu- 
lation must have in order to exercise the political power of the 
whole population, 7. e., of the whole State in framing and pro- 
mulgating the written constitution? 

To say that the written constitution is the supreme law of the 
State because it has been adopted by the male adult citizens act- 
ing for the entire population and then to say that these male 
adult citizens wield the power of the State in adopting the Con- 
stitution because the constitution so ordains, is certainly to reason 
in a most vicious circle. 

(4) But, again, what law prior to the adoption of any written 
constitution by a sovereign State has ordained that a majority 
of the whole population, or a majority of adults, or a majority 
of male adults, or any other majority, shall wield the entire 
power of the whole population and frame an organic law which 
shall bind and control the entire population, and which the 
minority must accept whether they will or no? 

Here again we should find ourselves in a circle if we say that 
the written constitution of the State derives its force as law 
because it is the decree of a majority and that this same major- 
ity wield the power of the State — the power of the entire pop- 
ulation — because it is so ordained in the written Constitution. 
This is equivalent to saying that the majority rule because the 
majority have said in writing that they, the majority, shall 
rule. 

Article I. of the unwritten Constitution of the United States 
of America, and of each one of the forty-five States, might well 
consist. of this great Anglo-Saxon principle: The majority shall 
rule. 

Is it not plain that back of every written constitution of every 
sovereign State there always has been and always will be and 
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of necessity must be an unwritten constitution which is founded 
upon usurpation, upon acquiescence, and especially upon those 
instincts which lead a free and intelligent people to ascertain 
and respect the limitations upon individual action necessitated 
by the great social compromise which is illustrated in every 
organized government, and is a condition precedent to civiliza. 
tion? 
It may be admitted that after the geographical area of a 
sovereign State has been fixed by accident and general acquies- 
cence — after the inhabitants who are to compose the State in 
one sense have been defined by their common residence within 
that geographical area, after a portion of that population classi. 
fied with reference to certain characteristics of age, sex, wealth 
or intelligence, have usurped or exercised by consent or acquies- 
cence on the part of the remainder of the population, the fune- 
tion of wielding the entire power of the whole population, i. e., 
of the State, for the promulgation of a law called a constitution, 
it is then a very easy thing for this self-constituted ruler to insert 
in the law which he intends to proclaim, an exact definition of 
himself and inform the world at the same time, both what is the 
supreme law and who is the supreme lawgiver. When this 
ruler in a Republican State is a majority of the adult male 
citizens he naturally explains exactly who he is in his written 
constitution by decreeing therein that at all elections only adult 
male citizens shall be allowed to vote. Yielding to various im- 
pulses this great tyrant, this American majority of a self-con- 
constituted privileged class of the population, who can derive no 
real power to govern from the law which he undertakes as su- 
preme governor to enact, often makes concessions from time to 
time which greatly entrench upon the original powers which he, 
the tyrant, derived under the unwritten constitution of the State. 
Thus is the unwritten Constitution from time to time amended. 
We now have before us the conception of an independent 
sovereign State like the United States of America, necessarily 
in full existence before it can promulgate any written constitu- 
tion. This independent sovereign State is the lawgiver and the 
written constitution is its law. We must exclude from our 
minds the hazy fallacy that the written constitution creates the 
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State. The State must exist, as we have seen, under an un- 
written constitution prior to and at the time of its promulgation 
of a written constitution. The lawgiver creates the law; to say 
that the constitution creates the State, or that the law creates 
the lawgiver is to utter an absurdity. 

It is the independent State defined in area, defined in popu- 
lation organized by the adoption of an unwritten constitution, 
which prescribes the agents through whom it shall act and leg- 
islate in framing a written constitution — it is this political en- 
tity in full and vigorous existence, organized for complex and 
varied modes of political action, which by its agents frames and 
promulgates its written constitution. 


Il. 


The second matter to which I ask your attention involves the 
distinction between the independent sovereign State, the body 
politic, which ordained the Constitution of the United States as 
its supreme law, and the population in different parts of the 
world to the government of which this supreme law is to be 
applied. It may very well be that the thing, the body politic, 


called the United States which ordained the constitution is a 
different thing from the United States as the phrase is used in 
the Constitution, when dealing with populations or with geo- 
graphical areas upon which the Constitution as a law falls with 
constraining force. 

The question, Who made the Constitution of the United - 
States? is purely one of fact. ; 

Even a recitation in the Constitution purporting to disclose 
precisely who undertook to make it, would not preclude inquiry 
on the subject. If we can suppose such an absurdity, let us 
consider that the Constitution in its preamble recited that the 
people of the United States of America, the people of Great 
Britain and the people of France, in order to accomplish certain 
specified objects, united in making this great organic law. 
Would anybody argue for 2 moment that the Constitution had 
in fact been framed by the peoples thus recited as its originators 
and authors? Could the facts of history be changed by a false 
recitation of the facts in a document? 

VOL. XXXVI. 24 
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To take a case more probable, more perplexing and bearing 
more directly upon the subject under discussion, let us suppose 
that the Constitution recited that it had been framed by the 
people ‘of the thirteen States and by the people of the northwest 
territory, and by the people of the Mississippi territory. Sucha 
declaration would indicate that the political people ’’ of the 
entire population of the thirteen States, all of whom were adult 
males and most of whom had property qualifications marking 
them as a special class, acted not only for the population of 
the States in which they resided, made up of themselves, 
their wives, children, servants and poor neighbors, but also 
assumed to act as the representatives of a population 
residing in an adjacent but distinct geographical territory 
who had no direct representatives chosen in any way from 
among themselves. Such a theory is plainly untenable. It 
would seem that the only sound conclusion is that the 
body- politic which pre-existed the promulgation of its own 
supreme law, the Constitution of the United States, em- 
braced only the inhabitants of the thirteen States, and by no 
extension of the theory of representation can be held to have 
included the inhabitants of the northwest territory or of the 
Mississippi territory which were the only territories at that time 
belonging either to the States united or to any of the States as 
individual sovereignties. 

The correctness of this conclusion is confirmed when we 
consider the whole frame of government which the sovereign 
body politic prescribed for itself and its territorial dependencies, 
and from which the population of the territorial dependencies was 
excluded. 

But without going into too much detail, let us test this con- 
clusion by the provisions of the Constitution for its own amend- 
ment. The inhabitants of the thirteen States or their political 
people acting for them, framed this great law and then provided 
in it for a means of its amendment whenever a majority in 
three-fourths of the States of the Union should so decree. Now, 
according to the prevailing theory of the nature of our great 
nation which I have postulated, the required majority in three- 
fourths of the States are almost as unlimited in their power as 
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is the Czar of Russia or the English parliament. There is prac- 
tically no limit upon the powers of this majority. They can dis- 
criminate most unjustly between different States; they can create 
legislative agents which can pass bills of attainder and ex post 
facto laws. They can wipe out every vestige of Anglo-Saxon 
freedom on this continent. The minority when overruled must 
submit. 

Now, it will be seen that in every amendment of the Consti- 
tution affecting the people of any State, those people have their 
voice and vote as a part of the body politic. But the people of 
the District of Columbia, of Oklahoma, of Porto Rico have no 
vote: they must submit to any change which majorities of the 
forty-five States see fit to enact and force upon them. All 
their most sacred rights of life, liberty and property may be 
abridged or abrogated as their irresistible tyrant may will. 
Every proposition which any of the learned justices of our 
great court have recently sought to maintain as a part of our 
constitutional law, for the protection of the interests of our de- 
pendencies, if established by the judgment of the court, might 
be abolished at any time by the action of the people of the forty- 
five States and the governmental agents whom they see fit to 
choose. 

Is it not plain that the inhabitants of the territories are no 
part of the great body politic — the lawgiver — which originally 
promulgated and now maintains the Constitution of the United 
States, and gives it the force of law? 

The inhabitants of the territories took no part in making the 
Constitution; they cannot take part in amending it, they must 
submit to it as the forty-five States see fit to mould it, so far as 
the forty-five States see fit to impose its provisions upon them. 

It is true, as we have seen, that a large portion of the popu- 
lation of the thirteen States had no part in the adoption of the 
Constitution which was imposed upon them. But I am not dis- 
cussing the -question whether political sovereignty resides in the 
entire population of a republic or only in the voters. 

It is also true that the minority of voters in the several States 
who resisted the adoption of the Constitution and in some in- 
stances were defeated only by a few votes, had the Constitution 
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forced upon them against their will. But I am not discussj 
the nature of that great article of all unwritten Anglo-Saxon 
constitutions which provides that the majority shall rule. 

I submit to your consideration the proposition that the orig. 
inal body politic which ordained the Constitution of the United 
States was resident only within the geographical limits of the 
original thirteen States, which limits then included the District 
of Columbia. But the original body politic by its supreme law 
permitted its legislative agent, Congress, to provide for the ad. 
mission of other States into the Union: thus we have the inde- 
pendent sovereign State providing means by which it might ex- 
pand by additions of territory and accretions of population, 
But vou will observe how definite the scheme is. There is no 
room for any vague idea about the geographical or other limits 
of the body politic. The only possible change is to be effected 
by the admission of new States which Congress has the power 
to do. These new States when they come into the Union con- 
fessedly take the same position as the original thirteen States, 
both with reference to the Constitution of the United States and 
to their sister States. It required majorities in nine States out 
of the thirteen to amend the Constitution at the time of its 
adoption; it now requires majorities in thirty-four States out 
of forty-five to do this thing. But the power of these majorities 
in thirty-four States is to-day absolute and unlimited. 

The Constitution, I may say in passing, did expressly limit 
the means of amendment therein provided. It provided that 
there should be no amendment affecting two clauses of the ninth 
section of the first article until the year 1808. But the Consti- 
tution also undertook for all time to limit the power of amend- 
ment so as to prevent the sovereign nation, the great body po- 
litic, from amending its statute in such a manner as to deprive 
any State without its consent of its equal suffrage in the Senate. 

On the league theory of the Constitution these provisions are 
natural and proper. They have a contractual force. 

On the theory of the nature of the United States of America 
as a nation, which we have assumed and are applying as best 
we may, these limits upon the power of amendment give difli- 
culty. They can be little more than promises or declarations of 
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purpose which the body politic makes to itself and on its own 
behalf. They are somewhat like good resolutions which indi- 
viduals often make and often disregard. It has been inge- 
niously suggested that these limitations upon the power of amend- 
ment do not indicate that the Constitution is a league between 
sovereign States, but merely leave the great body politic, the in- 
divisible sovereign State, which could make no-league with itself, 
in this position, viz., that it did not provide the machinery for 
the amendment of this supreme law in respect to the particular 
matters enumerated and that therefore any such amendment 
would have to be accomplished by revolution. 

But we are getting inter apices juris in spite of my resolution 
to avoid metaphysics. 

_It is worth while, however, perhaps to pursue a little further 

this interesting subject of the power of a sovereign State, a su- 
preme body politic, to limit its own power, to amend its own 
supreme law. A lawgiver when he proclaims his law may say 
in it that he will not change that law, or will not change it in 
certain specified respects; but this statement or resolution will 
not prevent the lawgiver from changing his law the next day or 
whenever he may change his mind. 

Experience shows that American commonwealths submit to 
reasonable limitations which they impose upon themselves or 
endeavor so to do in their written constitutions. The Constitu- 
tion of New Jersey leaves the door wide open to its amendment 
by a constitutional convention, but it undertakes to prohibit the 
adoption of specific amendments by the special means provided 
in the Constitution oftener than once in five years. If a State 
constitution should undertake to prohibit all amendments, or to 
prohibit amendments oftener than once in one hundred years, 
the body politic would disregard as void what it had theretofore 
declared in its own law, and would exercise the power of pro- 
claiming a new organic law. Such a course may be deemed 
revolutionary but it is not violative of the unwritten constitu- 
tion; it does not strike at the existence of the body politic but 
asserts that existence in supreme authority and power. 

Maryland adopted a constitution in flagrant violation of the 
limitations of her then existing Constitution, and the same 
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thing would have probably been done in Rhode Island if the 
obstacles to the desired constitutional change had not been re- 
moved. 

But I have now wandered far afield. Let me recall you to 
the proposition that the Constitution of the United States is 
merely a statute which to-day expresses the will and is main- 
tained by the force of the inhabitants of the forty-five States of 
the Union, and that it neither expresses the will nor is it main- 
tained by the force of the inhabitants of the District of Colum- 
bia or of the territories of New Mexico and Arizona, or of 
Alaska, Porto Rico, the Sandwich Islands or the Philippine 
Islands. 

But when we come to the question: For whose benefit and 
protection, for the government of what territory and population, 
this supreme law as a whole and each of its several parts are 
maintained in existence by the inhabitants of the forty-five 
States as an independent sovereign nation, we are then obliged 
to examine and construe the law in order to correctly understand 
the supreme lawgiver’s will as expressed therein. 

I have said that the question: Who made the Constitution 
of the United States, is purely one of fact. The question: Upon 
what population and within what territory the provisions of the 
Constitution are imposed by the great lawgiver, is a pure ques- 
tion of law'— a question of what we lawyers call statutory con- 
struction. 

There is no reason why the great body politic resident in the 
forty-five States, whose supreme law we are to study, should not 
lay down that law so as to affect the inhabitants of all adjacent’ 
or distant territories upon which it has the physical power to 
enforce its law. Every beneficent tyrant seeks to make his laws 
promote the happiness and prosperity of those whom he compels 
to obey his Jaws. 

If the Constitution of the United States immediately applies 
to every new territory acquired by the United States, it must be 
because that is the meaning of the law, and it must be that the 
intention of the forty-five States is to impose the Constitution 
upon such acquired territory. But in every such case the Con- 
stitution is imposed upon the population of a territory without 
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and perhaps against their will, and by force of the will of the 
lawgiver, the body politic, the population resident in the forty- 
five States. 

When we see clearly that the Constitution of the United 
States is merely a statute, merely a definite written law of a 
definite lawgiver who stands back of it, to enforce it and to 
amend and change it from time to time, we are taking a long 
step toward qualifying ourselves to discuss the popular question 
which has lately agitated the minds of so many worthy people 
whether ‘* the Constitution of the United States follows the flag 
of the United States’’ — in other words, whether the Constitu- 
tion is endowed with feet with which to walk or wings with 
which to fly, and whether, whatever its marvelous mode of pro- 
gression as an independent corporate existence may be, it goes 
to and fro in the world enforcing itself beneficently upon those 
populations with which in its wanderings it comes in contact. 


I think we may now state the conclusion that the inhabitants 
of all the territories of the United States, including the District 


of Columbia, occupy a position of absolute political servitude to 
the inhabitants of the forty-five States who compose the great 
body politic and who of themselves alone have the power to enact 
and re-enact and alter and amend from time to time the supreme 
law of the land which governs so much of the land as the law- 
giver sees fit to include within the operation of his law. 

If the Constitution of the United States or any parts of it 
protect the inhabitants of the territories against the govern- 
mental agents of the United States, such fortunate or unfortu- 
nate condition of affairs is due to the fact that the forty-five 
States of the Union have so decreed. Every law which affects 
life, liberty and property in these territories emanates directly 
or indirectly from the forty-five States. These forty-five States, 
I mean of course their aggregate population, with absolute and 
irresponsible power over the inhabitants of the territories, can 
at any time when they see fit amend their written law, this Con- 
stitution of the United States, and impose upon the unhappy 
inhabitants of the territories any tyrannical forms of government 
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which they may see fit to create and any unjust laws which 
they may see fit to enact. It is not necessary to say that there 
is no danger of such an abuse of power. What I am pointin 
out is that the power exists; that the inhabitants of the Dis- 
trict of Columbia, Arizona, Alaska, the Sandwich Islands, the 
Philippine Islands and Porto Rico are all outside the body politic 
which creates and enforces the laws which they must obey, 
They are no part of the lawgiver. They are political slaves. 

No giant with a pigmy in his arms which he can strangle or 
fondle and protect as he pleases, presents a spectacle of more 
absolute tyrannical power than that which is afforded by these 
great forty-five States of the Union as a single independent sov- 
ereign State, with the little District of Columbia nestling in their 
arms. So far the beneficent tyrant has abolished the prin- 
ciple of local self-government and the doctrine that taxation 
without representation is unendurable to freemen. If the polit- 
ical slave residing in the District of Columbia wishes to become 
a freeman and enjoy the rights and privileges for which ‘the 
fathers fought and bled’’ be must move into and become a 
resident of one of the forty-five States. 


IV. 


The forty-five States have enacted in their great law that their 
legislative agent, Congress, shall have power to pass laws for 
the government of the territories, and even in a large degree to 
delegate that power to such local legislatures in the territories 
as Congress in its wisdom may see fit to establish. This brings 
us to the broad question which embraces the particular question 
recently under discussion before the Supreme Court of the United 
States: How far as a matter of fact have the forty-five States 
in their supreme law seen fit to limit the legislative power of 
Congress to deal with our territorial dependencies. Conceding 
that there is no practicable way to limit our governmental agents 
in the acquisition of new territory by treaty or by conquest, 
nice questions must necessarily arise as new territories are thus 
acquired in regard to the application of various constitutional 
provisions. 


While I do not intend to talee up in detail any of the matters 
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in dispute in these Insular Cases, it is safe to say this much at 
least, that when the Federal convention in 1787 provided for 
the governmental agents of the United States, including the Ex- 
ecutive and Congress, and the treaty making power, the leading 
idea in imposing limitations upon these governmental agents 
must have been to protect the inhabitants of the thirteen States 
and of those States which might afterwards come into the Union. 
At that time the body politic, which we assume then existed, 
owned only the northwest territory, while one or two of the 
States held adjacent territories which afterwards they ceded to 
the United States of America. The Constitution bristles with 
limitations which were the result of the fears of the smaller 
States that Congress and the Executive might be controlled by 
the larger States or combinations of States so as to effect unjust 
discriminations and subject the inhabitants of these smaller 
States to unfair and unequal burdens. But nevertheless this 
object was not expressly declared and the limitations upon the 
governmental agents set up by the constitution were often gen- 
eral and absolute in form and the question now arises how many 
and which of all these limitations apply to Congress in the exer- 
cise of its legislative power for the government of the territo- 
ries, including territories inhabited by savages or of civilized 
alien races on the other side of the globe, which ** the fathers ”’ 
never contemplated as liable to become the property of the 
United States of America. 

That there are some limitations which apply only to Congres- 
sional legislation affecting the States is beyond dispute. That 
there are other limitations which affect all Congressional legisla- 
tion is equally beyond dispute. That there are still other limi- 
tations about which there is a grave question whether or not 
they apply to Congressional legislation affecting the territories 
is proved by a series of great causes in the Supreme Court of 
the United States and is illustrated conspicuously by these 
Insular Tariff Cases. 

I shall endeavor briefly to make a rough classification of the 
various limitations upon the power of Congress to pass laws af- 
fecting the inhabitants of the territory belonging to the United 
States outside of the forty-five States, whether those laws relate 
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to matters of taxation or other property, or relate to the lives 
and liberty of the inhabitants of that outside territory. 

The first limitation of this power of Congress to pass laws 
affecting our territorial dependencies, it seems to me, arises from 
the fact that Congress, viewed in the aspect in which we are now 
regarding it, is only a legislative agent; that Congress has no 
power generally speaking to do anything but enact Jaws. 

In this respect Congress, and also, I think, as well, the legis- 
latures of States organized like New Jersey, differ widely from 
the Parliament of Great Britain. The English Parliament is 
not only a legislature but also wields the entire power of the 
English nation. Whatever the nation, the supreme body politic, 
can do, its agent, Parliament, can do. The power of attor- 
ney which the agent holds is to exercise all the powers which 
its principal possesses. It has been frequently said that Parlia. 
ment has the power, if it sees fit to exercise it, to take one man’s 
property and give it to another, or even arbitrarily and sum- 
marily to deprive a man of his life. A bill of attainder which 
the English Parliament frequently passed centuries ago, and of . 
which there were a few instances in our colonial legislation, 
would hardly be recognized at the present day as a legislative 
act, notwithstanding the care with which the United States, the 
body politic, prohibited its legislative agent from exercising so 
dangerous a power. 

The second limitation upon the power of Congress to legislate 
for the territories is found in those prohibitions in the Constitu- 
tion which do not relate to any particular place or any particular 
subject-matter, but are absolute in form and deprive the legis- 
lative agent of all power at any time or for any place to pass a 
law belonging to the prohibited class. 

The familiar illustrations are the prohibitions restraining 
Congress from passing a bill of attainder or an ex post facto law, 
or a law establishing a religion and the prohibition which restrains 
not only Congress but every branch of the national government 
from granting any title of nobility. 

The third class of limitations are those which plainly pro- 
hibit Congressional legislation affecting the forty-five States, 
but because of their form, because of the terms of locality or 
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other phraseology employed, leave it open to doubt and argu- 
ment whether the interdiction is absolute and prohibitory of all 
jaws wherever intended to be applicable, or is confined in its 
operation so as to interdict only laws affecting the forty-five 
States, thus leaving Congress with power to pass laws of the 
interdicted class provided they only affect the outside territory. 

We have not wasted time discussing at length the supposed 
power of a statute like the Constitution of the United States to 
impose itself as law without reference to the will of the law- 
giver who framed it; but I think some confusion has been 
created by speaking of the power of Congress to extend the 
Constitution of the United States. The time will not permit me 
to discuss this matter at any length. If the Constitution of the 
United States or any clause or clauses of it exist as law in the 
District of Columbia, in Arizona, in Porto Rico orthe Philippine 
Islands, it is because the Supreme Court of the United States 
must find that the supreme lawgiver resident in the forty-five 
States, has expressed that meaning in the Constitution itself. 
There is not a suggestion in the Constitution that Congress, our 
legislative agent, can extend the Constitution to any territory to 
which the lawgiver has not already extended it. If the Consti- 
tution, construed according to legal rules, does not disclose an 
intention that it shall be operative in a particular territory 
further than to subject that territory to the government of Con- 
gress, of course Congress may enact large parts of the Consti- 
tution of the United States as a statute governing the territory 
in question, and the result then is that the territory is subject 
to a statute of Congress containing the same provisions as the 
Constitution of the United States. The result however is not 
to extend the Constitution of the United States to the territory 
upon any theory which I am able to comprehend. 

In discovering the meaning of the Constitution, it must be 
admitted that the rules of construction which apply to a crimi- 
nal statute are not to be adopted, but that the broad spirit and 
purpose of the whole instrument are to be taken into considera- 
tion, and a prohibition or a permission may be found by impli- 
cation or by reading the instrument in the light of the great 
principles of Anglo-Saxon freedom which were recognized when 
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the instrument was framed and were largely embodied in its 
provisions. 

I need not say that Anglo-Saxon principles of freedom have 
no more power than the Constitution itself to project themselves 
into territory and establish themselves as law. 

It is evident that the constitutional limitation upon the 
power of Congress, which has been the subject of such large 
discussion and now of final decision in the case of Downes », 
Bidwell, belongs to the third class of limitations which I have 
enumerated. Let us see exactly what the words of limitation are, 

The Constitution ordains that Congress shall have power to 
levy and collect taxes, duties, imposts and excises, but further 
provides that ‘ all duties, impests aud excises shall be uniform 
throughout the United States.”’ 

The apparently simple question before the Supreme Court 
in Downes v. Bidwell was whether the phrase ‘* the United 
States ’’ as used in the great statute of 1787 included in its 
meaning non-adjacent territory which might be acquired by the 
body politic a century later and become attached and related 
to the body politic as is the island of Porto Rico. We have here 
a case of limitation where the prohibition is not absolute in 
form,‘but qualified by a term of somewhat uncertain geographi- 
cal import. Congress was not obliged to make its taxes uni- 
form everywhere, but only make them uniform throughout 
the United States, unless every territory acquired by treaty or 
by conquest and so made subject to Congressional legislation is 
thereby brought within the meaning of the term ‘the United 
States.”’ 

The force of this particular limitation has not often been 
under consideration before our courts. Eighty years ago, in 
the case of {Loughborough v. Blake, Chief Justice Marshall 
held, whether by way of dictum or not I do not care to inquire, 
that the District of Columbia was within the content of this 
geographical expression as used in the clause under examina- 
tion, and that therefore Congress in levying taxes in the District 
of Columbia was bound to the principle of uniformity — was 
bound to make those taxes uniform with similar taxes imposed 
within the States. 
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It seems to be considered by some jurists whose opinions are 
entitled to the greatest possible respect, that there is a conflict 
between the decision or the doctrine of Chief Justice Marshall 
announced in Loughborough v. Blake, and the decision of the 
Court in Downes v. Bidwell. I cannot see any conflict between 
the actual decisions in these two great causes. There may be 
great conflict in the views and arguments and reasons expressed 
by the great judges who decided these two important causes so 
far separated from each other in point of time; but if it be true 
that the great law of 1787 intended to include the District of 
Columbia” within the geographical expression ‘* the United 
States ’’ as used in the uniformity clause, it does not follow that 
in 1900 an island like Porto Rico remote from our shores, or im- 
mense Asiatic islands like the Philippines with millions of savage 
inhabitants, or any other lands which might in the ages to come 
be acquired in the exercise of the treaty-making power, or by 
conquest, were also contemplated as within the content of this 
geographical expression ‘* the United States.”’ 

All the inhabitants of the District of Columbia when the 
Constitution was framed, and also when 4t was adopted by the 
States, were citizens of Maryland or Virginia and the territory 
of the District was owned in part by one and in part by the other 
of those two original States. The inhabitants of the District of 
Columbia, unlike the inhabitants of all other territories, had 
a voice in framing and adopting the Constitution of the 
United States and by their act assented to the possible ces- 
sion of their territory from the States which owned it so as 
to put it out of the body politic and subject it to the gov- 
ernment of an outside power, a power in which they would 
not in any way participate. It requires no stretch of im- 
agination to believe that the framers of the Constitution 
would have declated with one voice that they intended that in 
any territory which might be so ceded for the establishment of a 
national seat of government the taxes should be uniform with 
those levied in and upon the States of the Union. ‘The precise 
question before Chief Justice Marshall in Loughborough v. 
Blake in fact was not whether the territory then constituting 
the District of Columbia had been originally within ** the United 
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States ’’ but whether that territory had passed out of the United 
States when it was ceded to the nation for the common use of 
the whole great body politic as a national seat of government. 

Whether the phrase ‘* the United States’’ in the uniformity 
clause was originally intended to embrace the northwest terri- 
tory is not quite so clear, but such result can easily be reached 
without extending the phrase so as to make it include the island 
of Porto Rico. The northwest territory was owned by the 
United States when the law of 1787 was enacted. This north- 
west territory sustained special relations to the body politic 
which governed it growing out of its settlement, its adjacency 
and its legal and political history, all of which matters must be 
considered in determining whether the geographical expression 
** the United States ’’ included or excluded the northwest terri- 
tory. 

From the perhaps easy cases of the District of Columbia 
and the Northwest Territory we certainly get further and further 
away from the plain meaning of ** the fathers ”’ in using the geo- 
graphical phrase ‘‘ the United States ’’ in 1787 when we pass to 
the cases of Louisiana and Florida and the acquisitions from 
Mexico and then to Alaska, then to the Sandwich Islands, and 
last of all to Porto Rico and the Philippine Islands. Time will 
not permit me to arrange these territories in classes and indi- 
cate how widely they differ from each other in respect of those 
characteristics which must determine whether or not they are 
within the meaning of the geographical phrase ‘‘ the United 
States ’’ as used in the Constitution — the great statute of 1787. 

The Supreme Court of the United States has now by its de- 
cision in Downes v. Bidwell placed an outside limit upon the 
geographical content of this disputed phrase in the uniformity 
clause when it says that whatever that phrase may or does em- 
brace, it does not embrace the island of Porto Rico as that 
island stands related to the body politic at the present day. 
While I have not attempted and shall not attempt to add one 
word in support of the correctness of this decision, I cannot re- 
frain from saying that in my humble opinion it is sound and — 
timely and should never be overruled — that it accords with safe 
rules of statutory construction. 
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I have now finished the particular task which I assigned to 
myself in this address. I have endeavored to show how narrow 
a proposition of constitutional law these Insular Tariff Cases 
have so far contributed to our jurisprudence. Disregarding 
the vast mass of acute, learned and conflicting argumentation 
contained in the opinions of the eminent judges who took part 
in these decisions, I have tried to bring out and illustrate some 
fundamental principles of political science and American con- 
stitutional law which must always be in view when accepting 
or rejecting the theories and arguments set forth in these opin- 
ions. If I have in any degree aided you in answering the ques- 
tion: Who placed and who now holds on our statute book the 
Constitution of the United States as the supreme law of the land, 
I feel that I have not wasted your time. No lawyer or states- 
man in my judgment can understand the relation of the great 
law of the American Republic to the various territories and 
populations subject to its provisions, without at all times clearly 
apprehending the majestic imperial lawgiver who stands behind 
his law in silence but irresistible strength. 

And now in conclusion let me say a few words as to the ef- 
fect of these decisions, or rather of this decision of our national 
court of last resort. I frankly admit that I cannot see the dan- 
ger to our institutions which seems to be apprehended by some 
as the result of the judgment of our great court in Downes v. 
Bidwell. On the contrary it appears to me that this decision 
protects the American body politic, the forty-five States and the 
whole fabric of our government. 

Since the passage of the Fourteenth and Fifteenth Amend- 
ments *‘ all persons born or naturalized within the United States 
and subject to the jurisdiction thereof are citizens of the United 
States and of the State wherein they reside,’’ and ‘* the right of 
citizens of the United States to vote shall not be denied or 
abridged by the United States or any State on account of race.’’ 

Now, if it had been decided that Porto Rico is within the 
meaning of the phrase ‘* United States ’’ as used in the uniform- 
ity clause, it apparently would have been very difficult to hold 
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that the inhabitants of Porto Rico are not in the ‘ United 
States ’’ and citizensthereof within the meaning of the Fourteenth 
and Fifteenth Amendments. Nay, further, the argument would 
have been a strong one that the millions of Asiatic people, say- 
age and semi-civilized, who inhabit the Philippine Islands, are 
also citizens of the United States within the meaning of those 
two amendments. If this should be held to be the proper con- 
struction of our Constitution, these Asiatic hordes and also 
others from slices of China and portions of Africa which our un- 
restrained treaty-making power might in a time of excitement 
see fit to acquire, could all invade this country and their resi- 
dence in any State would give them the constitutional right to 
vote. I doubt whether the State of California would regard 
with satisfaction the addition of millions of Chinamen to their 
voting population who might seize her government and practi- 
cally annex California to China, or rather establish there a new 
China. 

In the dissenting opinion of Chief Justice Fuller it is stated 
that there was much discussion had at the bar in respect of the 
citizenship of the inhabitants of Porto Rico. ‘* But,’’ the emi- 
nent Chief Justice says, ‘‘ we are not required to consider that 
subject at large in these cases. It will be time to seek a ford if 
ever we are brought to the stream.”’ 

It must be admitted that the phrase ‘*‘ United States ’’ is used 
in several different meanings in the Constitution, and that it 
may be that if the decision in the Downes case had accorded 
with the views of the learned Chief Justice, a different geo- 
graphical meaning might have been ascribed to the phrase 
‘¢the United States’’ as used in the Thirteenth and Fourteenth 
Amendments. But with great respect for the learned Chief 
Justice, it seems to me, that his position in this Downes case is 
perilously near the stream where the ford would have to be 
found. 

To protect the inhabitants of territories acquired by our na- 
tion by conquest or treaty from Congressional injustice and 
aggression — injustice and aggression inflicted upon them by the 
representatives elected and controlled by the people of the forty- 
five States, may possibly be in a measure useful; but I cannot 
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avoid the feeling that it is more important to protect ourselves, 
the people of the United States resident within the forty-five 
States, from dangerous additions to our voting population, and 
that it is far wiser to leave Congress with full power through 
the naturalization laws to control the admission of foreign races 
to the rights of citizenship. 

Why, think of it! If the minority of these learned Jus- 
tices are right and no distinction can be drawn between Porto 
Pico on the one hand and the Philippine Islands and possible 
slices of China and Africa on the other, this would be the re- 
sult: The treaty-making power composed of the President and 
Senate, could secretly effect the addition of fifty millions of 
Chinamen to the citizenship of the United States, all of whom 
would become voters upon establishing a residence in any State. 
I say this would be the result unless the Supreme Court could 
draw a distinction between the legal meaning of the geographi- 
cal phrase ‘* the United States ’’ as used in the uniformity clause, 
and the meaning of the sanie phrase as used in the Fourteenth 
and Fifteenth Amendments. It is far easier to make the dis- 
tinction between the District of Columbia and Porto Rico which 
the judgment of our great court has now made in the case of 
Downes v. Bidwell, and I as a humble citizen of the United 
States am glad the distinction was drawn. Iam glad to feel 
that it is possible to retrace the step which has been taken if 
such course shall be found to be advantageous to our nation, 
and that our government to-day has the power to throw off our 
share of ‘* the white man’s burden’’ which we have perhaps 
rashly assumed, and sell the Philippine Islands if it will benefit 
us, the people of the United States, so to part with them, with- 
out making sale of a single citizen of the United States. 

Let me also finally make one additional suggestion: we do 
not wish to construe our organic law so that we, the people of 
the United States, must be punished if our governmental agents 
in the acquisition of savage or semi-savage lands act unwisely. 
No provisions of the Constitution were framed to meet the con- 
ditions of such alien races. Our uniform taxes upon im- 
ported goods if applied to one portion of the Philippine Islands 
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starvation, as was shown in the argument before the Supreme 
Court. In my judgment we best protect ourselves and also 
the inhabitants of foreign territories which we may acquire by 
conquest or by treaty, if we limit the prohibitions upon our legis- 
lative agent, Congress, as far as possible to the territory of the 
forty-five States. We cannot leave Congress too free in provid. 
ing laws for the government of alien races, who may from time 
to time become our wards. 


‘* ASSUMPTION OF RISK.”’ 


THE DISTINCTION BETWEEN CONTRIBUTORY NEGLI- 
GENCE AND «* ASSUMPTION OF RISK,’’ AND ITS 
SIGNIFICANCE. 


In a recent cuse the Supreme Court of Illinois asserts that 
«The question whether a servant is barred of a right of recov- 
ery for injuries received by working in an unsafe place, or using 
appliances known by him to be defective, on the ground of 
assumed risk, is in fact based upon the rule that one cannot 
recover for an injury, to the incurring of which he has contrib- 
uted by his own negligence.’’! The Supreme Court of Virginia 
also asserts that the rule that ‘‘the master is exempt from 
liability where the danger is known to the servant is but another 
form of stating that the plaintiff cannot recover for an injury to 
which his own negligence has contributed.’’ ? 

If this was true it would necessarily follow that there could be 
no assumption of risk by a servant unless he had been guilty of 
contributory negligence. But since the decision in Farwell v. 
R. Corp. * in 1842 by Chief Justice Shaw, it has been conceded 
everywhere to be the law that a servant assumes the risk of injury 
from the negligent act of his fellow-servant; and it will scarcely 
be contended that he is therefore guilty of contributory negli- 
gence solely because of entering or remaining in service with 
other competent, careful and prudent employés. 

Many other eminent courts, however, have held that the 
doctrine of assumption of risk is included in, or analogous to 
that of contributory negligence, and upon this theory one court 
has recently coined the legal phrase ‘* reckless assumption of 
risk.’’4 

Other courts, while recognizing a marked distinction between 
the two doctrines, have asserted that it is of little practical 
importance. A still larger number recognize the distinction in 
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some cases, but, by confusing the two, both in statement ang 
application of principles, in other cases fail to give effect to the 
doctrine of assumption of risk, 

The relation of master and servant is purely one of 
contract. The parties may stipulate for any terms or con. 
ditions of service not prohibited by law, including the 
use of insuflicient and unsafe instrumentalities in the 
prosecution of the master’s business.’ And the nature 
and extent of the master’s liability is necessarily dependent 
upon the terms, express or implied, of the contract of service,? 

In Farwell v. Ry. Corp.,* which has been approved everywhere, 
Chief Justice Shaw lays down the principle that the master « js 
not liable in tort * * * because the person suffering does 


not stand towards him in the relation of a stranger, but as one 
whose rights are regulated by contract, express or implied.”’ In 
Priestley v. Fowler,‘ the court said: ‘* The implied contract to 
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have the machinery in such a safe and proper condition as not 
to expose the servant to any unnecessary risk, is the foundation 
of the master’s liability. If the servant, being fully capable of 
choosing and contracting for himself, and with full notice of the 
risk which he assumes, chooses to undertake a hazardous em- 
ployment, put himself in a dangerous position, or to work with 
defective or unsuitable tools, machinery or appliances, no such 
implied contract arises.’’ In Wilson v. Merry,’ decided by the 
highest English court, it is said by Lord Cairns that: ‘* A master 
js not and cannot be liable to his servant unless there be negli- 
gence on the part of the master in that which he, the master, has 
contracted or undertaken with his servant to do.’’ Andin Smith 
vy. Baker,? Lord Watson says: ‘*In its application to questions 
between the employer and the employé the maxim volenti non fit 
injuria, as now used, generally imports that the workman had, 
either expressly or by implication, agreed to take upon himself 
the risks attendant upon the particular work which he was en- 

ged to perform and from which he has suffered injury. The 
question which has most frequently to be considered is, not 
whether he voluntarily and rashly exposed himself to injury, 
but whether he agreed that if injury should befall him the risk 
was to be his, and not his master’s.’’ 

In the absence of express agreement the servant by entering 
into the employment of the master impliedly contracts to take 
upon himself, or assume, the risk of injury from all dangers 
ordinarily incident to the business in which the master is 
engaged, and also from all dangers which, to his knowledge 
(actual or implied), are incident to the particular business as 
conducted by the master at that time. 

While some of the American courts draw a distinction between 
risks which exist and are known to the employé when he 
enters the service, and those subsequently arising or becoming 
known to him, the term ‘‘ assumption of risk’’ as applied 
by those courts includes the principle ‘*volenti non jit 
injuria’’ and that of waiver of the master’s contract 
obligations. Thus, as to the latter class of risks there 
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are two views: 1. When a servant becomes aware of 4 
danger from insufficient or unsafe instrumentalities and vyol- 
witerily continues in the service without protest or promise 
of change, the risk of injury therefrom enters into and 
becomes a part of the implied contract of service, and is 
assumed by him as incident to the business as conducted.! 2, 
That the servant by voluntarily continuing in the service after 
he obtains knowledge of the danger, without protest and promise 
of change, impliedly consents to the continuance of the danger, 
thereby waiving the contract obligation of the master, which 
would otherwise exist, to remove the danger, and assuming the 
risk of injury.’ 

Upon either view of this question, however, the great weight 
of authority is to the effect that where a servant, by entering 
into or remaining in the service, has either contracted or con- 
sented to take the risk of injury from a known danger, the 
master no longer owes to that particular servant any legal duty 
or obligation to remove the danger, and is guilty of no breach 
of duty — no negligence — in failing to remove it.° 
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If, therefore, by the application of these principles to the 
facts of a particular case, it appears that the defendant has not, 
as to the plaintiff, been guilty of negligence (which is the 
foundation of the action), upon what legal principle can the 
question of contributory negligence on the part of the plaintiff 
be interjected into the case to the prejudice of the defendant?! 

The confusion upon this subject seems to be due largely to an 
exception to the rule of assumption of risk which obtains in 
certain jurisdictions, 7. e., that a servant having knowledge of 
danger from insufficient or unsafe instrumentalities does not by 
remaining in the service assume the risk of injury unless the 
danger is so obvious and imminent that an ordinarily prudent 
person would not incur it. This exception appears to have 
originated in a remarkable misconception of the effect of the 
decision of the Massachusetts court in the case of Snow v. 
Hoosatonic Railroad Co.,? which has uniformly been cited as a 
leading case in support of it. The plaintiff in that action sued 


to recover for an injury sustained because of a defect in a rail- 
road track owned by the defendant, over which plaintiff’s 
employer, who was not a party to the action, was operating a 


train at the time of such injury, and the relation of master and 
servant did not exist between plaintiff and defendant. The 
defenses relied on were: 1. That the road being jointly operated 


Ct. Rep. 580, 533; Packing Co. »v. 
Marcan, 106 Fed. 645, 647 (C. C. A.); 


N. E. 857, 859; Conley v. Express Co., 
87 Me. 352; 32 Atl. 965, 966; Brainard 


Narramore v. Ry. Co., 96 Fed. 298, 
301 (C. C. A.); Reed v. Stockmeyer, 
74 Fed. 186, 198 (C. C. A.); Baker v. 
Paving Co., 92 Fed 177, 120, 122 
(C. C.); Dredging Co. v. Walls, 84 
Fed. 428, 429 (C. C. A.); R. Co. v. 
Sandford, 117 Ind. 265; 19 N. E. 770, 
771, 772; Bogenschutz v. Smith, 84 
Ky. 330; 1 S. W. 578, 579; Leary v, 
R. Co., 189 Mass. 587; 2 N. E. 115, 
116, and cases cited; Goodnow v. 
Mills, 146 Mass. 261; 15 N. E. 576, 578; 
Rush v. Ry. Co., 86 Kan. 129; 12 Pac. 
582, 585; Walker v. Ry. Co., 103 Ga. 
820; 30S. E. 503, 505; Perigo v. Ry. 
Co., 52 Ia. 256;8.N. W. 43, 44; Car 
Co. v. Norman, 49 Ohio St, 598; 32 


v. Van Dyke, 71 Vt. 359; 45 Atl. 758; 
Oil Co. v. Hale, 56 Ark. 232; 19 S. W. 
600, 601; Ry. Co. v. Jackson’s Adm., 85 
Va. 489; 8 S. E. 870, 371; Bonnet v. 
Ry. Co., 89 Tex. 72; 38 S. W. 834, 335; 
Bailey Master’s Liability, 145 et seq.; 
Priestley v. Fowler, 3 M. & W. 1; 
Wilson v. Merry, 19 L. T. (N. 8.) 30, 
per Lord Cairns; Smith v. Baker, 65 
L. T. (N. 8.,) per Lord Watson; Dynen 
v. Leach, 40 Eng. L. & Eq. 491, per 
Pollock, C. B. 

1 Ry. Co. v. Bryant, 8 Tex. Civ. 
App. 184; 27 S. W. 825, 826; Perigo 
v. Ry. Co., 52 Ia. 276; 3 N. W. 43, 45. 

2 8 Allen, 441, decided in 1864. 
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by defendant and plaintiff's employer, the defendant’s servant 
whose duty it was to repair the track was a fellow-servant of 
plaintiff, for whose negligence defendant was not liable. 2, 
Contributory negligence. In disposing of the first mentioned 
defense the court decided two points: first, that as the 
plaintiff was not an employé of defendant the principle that 
the master is not liable to the servant for the negligence of 
a co-employé was not applicable to the case; second, that if 
the case had been one in which the relation of master and 
servant existed, the duty to keep the track in repair was one 
which could not be delegated so as to relieve the master of his 
personal obligation in that respect. The court then proceeded 
to the consideration of the further. defense of contributory neg- 
ligence. None of the cases cited by the court in so duing arose 
between master and servant, but were all cases by passengers or 
by travelers on the highway, showing conclusively that the court 
was not considering the question of assumption of risk. The 
test adopted by the court, however, in determining whether 
plaintiff, not a servant of defendant, had, with reference to a 
known danger, been guilty of contributory negligence, has gen- 
erally been applied by the courts where this exception obtains to 
the determination uf the question whether an employé by con- 
tinuing in the service assumes the risk of injury from such danger. 

This case seems to have been first cited as a case in point 
‘¢ where a company was held liable to an employé,’’ in Patterson 
v. R. Co., in 1875,! in support of another exception now gen- 
erally adopted, that where the servant complains to the master 
of insufficient or unsafe instrumentalities, and the master prom- 
ises to remove the danger, the servant by continuing in the serv- 
ice for a reasonable time within which the master may fulfill 
the promise, does not assume the risk of injury, unless the dan- 
ger is so obvious and imminent that an ordinarily prudent person 
would not have incurred it. In such case the promise of the 
master relieves the servant from the implication of assumption 
of the risk, leaving the case still to be determined upon the ques- 
tion of plaintiff’s contributory negligence.? Had the Pennsyl- 


1 76 Pa. St. 389 (18 Am. Rep. 412). N. W. 627, 628; Cooley on Torts (2nd 
2 Perigo v. Ry. Co., 55 Ia, 326; 7 Ed.), 661. 
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yania court put its decision, which was eminently correct upon 
the facts, upon this obvious ground, or had the cases following 
it restrained the decision to the facts involved, much subsequent 
confusion would doubtless have been avoided. 

It will be found upon examination that most of the cases 
maintaining the first mentioned exception cite either Snow v. 
R. Co.,! or a case or line of cases leading back to a citation of 
it;? and it appears, therefore, to be the basis, so far as authority 
is concerned, for an exception to the well-established doctrine 
of assumption of risk so broad as to practically abolish the rule.® 

The recent cases of Swift v. O’ Neill,‘ and Ry. Co. v. Yeagin,® 
expressly maintain this exception. In both cases whatever dan- 
ger existed was obvious to anyone, was as well known to the 
servant as to the master, and neither can be brought within excep- 
tions sometimes allowed where a servant is suddenly ordered 
into danger and obeys without opportunity for consideration, 
where a servant is called upon to act suddenly in an emergency, 
or where the circumstances are such that he owes an imperative 
duty to the master not to immediately abandon the service. The 
decision in the Swift case is sustainable upon the ground that 
the master promised to remove the danger, but the court ex- 
pressly places its ruling upon the ground of the broader excep- 
tion above mentioned. 

Of the cases cited as supporting the decision in the Yeagin 
case, Francis v. Ry. Co.® asserts the doctrine established in 
Missouri on the authority of Snow v. R. Co. and Patterson v. 
Ry. Co., but which is inconsistent with the later case of 
Epperson v. Cable Co.,’ as stated by Gantt, P. J., who 
refused to concur in the prevailing opinion upon that ground. 
In the case of Mares v. R. Co.® also cited, the defense of as- 


1 Supra. 

2 Ry. Co. v. Ogden, 3 Colo. 499, 
504; Huhn v. Ry. Co. 92 Mo. 440; 4 
S. W. 937; Devlin v. Ry. Co., 87 Mo. 
545; Hamilton v. Min. Co., 108 Mo. 
364; 18 S. W. 977, 980; Lasure v. 
Mfg. Co., 18 S. C. 275, 280; Dwyer v. 
Ry. Co., 52 Fed. 87, 89; Swift v. O'Neill, 
187 Ill. 337; 58 N. E. 416, 418; Ry. Co. 
v, Yeagin, 109 Fed. 436. 


3 Bailey Master’s Liability, 197. 

4 Supra. 

5 109 Fed. 436 (C. C. A.). 

© 127 Mo. 658; 28S. W. 842. 

7155 Mo. 346; 50 S. W. 795; 55 
S. W. 1050. 

8 123 U. S. 710; 8 Sup. Ct. Rep. 
321. 
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sumption of risk was not raised by the answer, the only defense 
alleged being that the accident ‘‘ was wholly caused by the 
negligence of the plaintiff himself, or by that of some one or 
more of the other employés of the defendant, and not by the 
negligence of the defendant.’’ The Supreme Court of Dakota, 
from which the appeal was taken, did not consider the question 
of assumption of risk, its decision being placed upon the sole 
ground that the question of plaintiff’s contributory negligence 
was for the jury.!. In the U. S. Supreme Court the assignment 
passed upon was that plaintiff was guilty of contributory negli- 
gence in remaining in the service. The question of assumption 
of risk was not mentioned or discussed, and had it been under 
consideration the decision as to the correctness of the ruling of 
the trial court in refusing the instruction involved cannot prop- 
erly be construed as going further than to hold that cir- 
cumstances might arise under which a servant would be ** under 
a duty not suddenly and instantly to refuse to continue in the 
conduct of the business.’’ The same may be said of Kane 
v. R. Co.,? also cited, and if this case, which purports 
to. pass only upon the question of contributory negligence, 
were to be considered as an authority on the question of 
assumption of risk, it in effect only asserts the rule laid 
down in Patterson v. Ry. Co.,? which it cites, that a prom- 
ise on the part of the master to remove the danger relieves the 
servant of an assumption of the risk. Unless the Mares and 
Kane cases are to be construed as holding that there can only 
be an assumption of risk where there has been contributory 
negligence, they can scarcely be said to lend support to the de- 
_ cision in the Yeagin case. If so construed they are not only 
opposed to the great weight of authority, but are practically 
overruled by the later cases of Ry. Co. v. Seeley,‘ and Ry. Co. 
v. O’Brien,® the latter case holding that an instruction was prop- 
erly refused because it confused the subjects of contributory 
negligence and assumption of risk. 


1 3 Dak. 336; 21 N. W. 5. 4152 U. S. 145; 14 Sup. Ct. Rep. 

21280. S. 91; 9 Sup. Ct. Rep.16. 580, 583. 

8 Supra. § 161 U. S. 451; 16 Sup. Ct. Rep- 
618, 620, 
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Where the servant incurs known danger because of an impera- 
tive duty to the master or to the public not to suddenly aban- 
don the service, a request on the part of the master to perform 
the service at his risk might, perhaps, properly be implied, and 
in this, as in cases where the danger is incurred to save human 
life, it might perhaps be against public policy to enforce the 
implied contract or waiver, or be held that the risk was not 
voluntarily assumed. But it by no means follows that the risk 
is not assumed where no such imperative duty exists. 

Ford v. R. Co.,? cited in support of the Yeagin case, appears 
to be an express authority against the decision, for the court ® 
comments approvingly on the instruction of the court below that 
‘if the plaintiff knew, or had reasonable cause to believe the 
engine to be unsafe he could not recover.’’ 

Plank v. Ry. Co.,‘ frequently cited in support of this excep- 
tion, was held by the same court in DeForest v. Jewett,’ not 
to have involved the question of assumption of risk. In Haw- 
ley v. Ry. Co.,° also frequently cited to the same effect, the 
court says: ** The defendant now seeks a reversal of plaintiff's 
judgment upon the sole ground of his contributory negligence.’’ 

In Greenleaf v. R. Co.,’ sometimes cited to the same effect, 
the court approved the Snow case and applied the principles 
announced to the question of contributory negligence, and in 
Perigo v. Ry. Co.,° the District Court, by modifying a requested 
instruction, applied the same principles to the question of 
assumption of risk, but the Supreme Court held this to be 
error, saying: ‘*It is apparent from an examination of that 
case,® that the instruction which was approved, and which con- 
tains substantially the language of this modification, was given 
upon the question of contributory negligence. As applied to 
such a question these considerations are proper. They can 
have no bearing upon the question whether the employé has 
waived defects by continuing in the employment.”’ 


1 Fitzgerald v. Paper Co., 150 Mass. 5 88N. Y. 264, 269. 
155; 29 N. E. 464, 466. 6 82 N. Y. 870. 
2110 Mass. 240; 14 Am. Rep. 598. 7 83 Ia. 52, 59. 
P. 52 Ia. 276; 3N. W. 48. 
460 N. Y. 607. The Greenleaf case. 
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No such exception to the general rule of assumption of risk 
seems ever to have been allowed in the English courts, and there 
no such confusion of assumption of risk with contributory neg. 
ligence appears to have arisen. 

The irreconcilable conflict of authority as to the burden of 
proof in cases involving assumption of risk is also largely 
attributable to this confusion. The courts of Georgia,! Idaho,? 
Indiana,* Maine,‘ Nebraska,’ New Hampshire,® Kentucky,’ 
Ohio,® Vermont,’ and the English” courts hold that the burden 
is on the plaintiff to show, either that he did not know of the 
danger causing the injury, or that, having such knowledge, the 
master promised to remove the danger; in other words, that 
the injury was not the result of a. risk which he had assumed 
by entering upon or continuing in the service. This has also 


been held in California,” Illinois,” Virginia,"* West Virginia," 
and by three of the Circuit Courts of the United States.% 
These cases generally proceed upon the theory that the foun- 
dation of the action is negligence of defendant, which will not 
be presumed, but must be established by plaintiff. That there 
can be no negligence in the absence of a legal duty owing by 


1 Allen v. Factory, 82 Ga. 76; 8 9 Brainard v. Van Dyke, 71 Vt. 359; 


S. E. 70; Ry. Co. v. Miller, 113 Ga. 
15; 38S. E. 388. 

2 Minter v. Ry. Co., 2 Idaho, 437; 
21 Pac. 660, 663. 

3 R. Co. v. Sandford, 117 Ind. 265; 
19 N. E. 770, 771; Stuart v. Mfg. Co., 
15 Ind. App. 184; 43 N. E. 961, 964. 

4 Buzzell v. Mfg. Co., 48 Me. 113; 
77 Am. Dec. 212; Wason v. West, 78 
Me. 353; 3 Atl. 911, 912. 

5 Ry. Co. v. Baxter, 42 Neb. 793; 
60 N. W. 1045, 1047. : 

6 Burnham, Adm., v. R. Co., 68 
N.H. 576; 44 Atl. 750. 

7 Bogenschutz v. Smith, 84 Ky. 330; 
1S. W. 578, 580; Williams v. Ry. Co., 
64 S. W. 738, 739 (Ky. App.). 

8 R. Co. v. Barber, 5 Ohio St. 541; 
67 Am. Dec. 312, 326: Car Co. v. 
Norman, 49 Ohio St. 598; 32 N. E. 
857, 859. 


42 Atl. 758. 

10 Griffiths v. Docks Co., 13 Q. B. 
Div. 259. 

11 McGlynn v. Brodie, 31 Cal. 376; 
Sweeney v. R. Co., 57 Cal. 16, 18. 

12 Goldie v. Werner, 151 Ill. 551; 38 
N. E. 95, 97; Howe v. Medaris, 183 
Tll. 288; 55 N. E. 724, 725; R. Co. v. 
Wilson, 189 Ill. 89; 59 N. E. 573, 575; 
Mfg. Co. v. Nisbett, 87 Ill. App. 551; 
Spring Co. v. Boecher, 94 Ill. App. 96. 

13 R. Co. v. Jacksun’s Adm., 85 Va. 
489; 8S. E. 370, 374. 

14 Johnson v. Ry. Co., 36 W. Va. 73; 
14 S. E. 482, 488; Oliver v. R. Co., 42 
W. Va. 708; 26S. E. 444, 451. 

1) Baker v. Paving Co., 92 Fed. 117, 
121; Parrott v. R. Co., 62 Fed. 562, 
565; Dixon v. Tel. Co., 68 Fed. 630, 
632. 
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the master to the servant, and a breach thereof.! That if 
plaintiff’s injury was the result of a danger known to him, the 
risk from which he bad, by entering or continuing in the service, 
assumed and agreed to take upon himself, the master owed him 
no duty to remove the danger, and violated none by his failure 
soto do. That proof by plaintiff of the relation of master and 
servant and injury from insufficient or unsafe instrumentalities 
only establishes a state of facts which may or may not constitute 
negligence on the part of the master, depending upon the fact 
(not proven ) whether plaintiff had or had not knowledge of the 
resulting danger, and had or had not assumed the risk — a state 
of facts equally as consistent with the absence of negligence as 
with its existence. Of legal presumptions none is better estab- 
lished than that the master has performed his duty to the 
servant. The duty of the master to the particular servant is 
performed by supplying such instrumentalities as the latter, 

‘with knowledge of their condition as to safety, expressly or 
impliedly contracts or consents to serve with or use; and the 
servant must overcome the presumption that the master in fur- 
nishing the insufficient or unsafe instrumentalities alleged did 
‘perform his duty, by showing that he did not enter or continue 
in the service with such knowledge. 

This is in accordance with the rules of pleading that: «It is 
not enough to state a relation from which the duty may arise 
under certain circumstances, but, unless the duty necessarily re- 
sults from the relation, the circumstances which give rise to it 
must likewise be stated,’’? and that: ** Where a cause of action 

- which once existed has been determined by some matter which 
subsequently transpired, such new matter must, to comply with 
. the statute, be specially pleaded; but where a cause of action 
never existed, the proper defense under the law is a general 
denial of the material allegations of the petition.’’* And this 


1 Cooley on Torts (2nd Ed.), 791; 257; 3 Atl. 911,912; Brewer v. Ry. Co., 


Roberts’ Duty and Liability of Em- 
ployers, 22; 8 Elliott on R., p. 1996; 
Patterson Ry. Ac. Law, §§ 6, 7, 281, 
316; Sweeney v. R. Co., 10 Allen, 368, 
372; Williams v. R. Co., 135 Ill. 491; 26 
N. E. 661, 662; Wason v. West, 78 Me. 


124 N. Y. 59; 26 N. E. 324, 325; Week’s 
Pollock on Torts, 540. 

2 Boardman v.Creighton, 93 Me. 17; 
44 Atl. 121, 123. 

8 Baker v. Paving Co., 92 Fed. 117, 
119. 
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line of decisions seems to be uniformly sustained by the text- 
writers upon the subject,’ the only exception, apparently, being 
Shearman & Redfield on Negligence,? where the contrary rule 
is stated without discussion of the principles involved, and with 
such a meager citation of authorities as to indicate little investi- 


gation. 


Of the cases asserting the opposite view,’ those in Alabama, 
California, Illinois, Minnesota, Missouri, North Carolina, Ore- 
gon, South Carolina, Texas, Virginia, Washington and West 


13 Elliott on R, p. 2067; Beach 
on Cont. Neg., § 123; Wood Master 
and Servant, § 382; Wood’s Ry. Law, 
p. 1492; Black on Pl. and Pr., § 21; 
Black Law and Pr. in Ac. Cases, 
§ 176; Pierce on R., p. 382. 

2 § 422, 

3 Alabama. R. Co. v. George, 94 
Ala. 199; 10 So. 145, 151. 

California. Magee v. R. Co., 78 Cal. 
430; 21 Pac. 114; Alexander v. Mill 
Co., 104 Cal. 532; 38 Pac. 410, 411. 

Connecticut. Hayden v. Smith Mfg. 
Co., 29 Conn. 548, 561. 

Iowa. Wells v. R. Co., 56 Ia. 520; 
2 Am. & E. Cas. 243, 247; Mayes 
v. Ry. Co., 63 Ia. 562; 14 N. W. 340; 
Worden v. R. Co., 72 Ia. 201; 33 N. 
W. 629, 632. 

Illinois. Ry. Co. v. Hines, 132 Ill. 
161; 23 N. E. 1021, 1022; Dallemand 
v. Saalfeldt, 175 Ill. 310; 51 N. E. 645, 
647; Coal Co. v. Scheiber, 65 Ill. App. 
304. 

Louisiana. Myhan v. Power Co., 41 
La. Ann. 964; 6 So. 799, 800. 

Minnesota. Thompson v. Ry. Co., 
70 Minn. 219; 72 N. W. 962. 

Michigan. Swoboda v. Ward, 40 
Mich, 420, 424, 

Missouri. Hall v. Water Co.,48 Mo. 
App. 356, 364; Crane v. Ry. Co., 87 
Mo, 588, 598; Thorpe v. Ry. Co., 89 
Mo. 650; 2S. W. 8; Young v. Iron 
Co., 103 Mo, 824; 15S. W. 771; Will- 


iams v. Ry. Co., 109, 475; 18 S. W. 
1098, 1100; Fisher v. Lead Co., 156 
Mo, 479; 56S. W. 1107, 1109. 

New York. Gorman v. McArdle, 22 
N. Y. S. 479, 482. 

North Carolina. Rittenhouse pv. Ry. 
Co., 120 N. C. 544; 26 S. E. 922, 923; 
Lloyd v. Hanes, 126 N.C. 359; 3558, 
E. 611, 612. 

Oregon. Johnson v. Ry. Co., 23 Ore: 
94; 31 Pac. 283, 285. See Tucker v. 
Terminal Co., 68 Pac. 426, 428. 

Rhode Island. Lee v. Mills Co., 21 
R. I. 322; 43 Atl. 536. i 

South Carolina. Donahue v. R. Co., 
32S. C. 299; 11S. E. 95. 

Texas. R. Co. v. Royall, 18 Civ. 
App. 86; 41 S. W. 815, 816; R. Co. v. 
Harris, 67 S. W. 315. 

Utah. Faulkner v. Min. Co., 66 Pac. 
799. 

United States. Ry. Co. v. Tracey, 66 
Fed. 931, 936. 

Virginia. Granite Co. v. Bailey, 92 
Va. 554; 24S. E. 232, 234, 

Washington. Walker v. McNeil, 17 
Wash. 582; 50 Pac. 518, 521. 

West Virginia. Hoffman v. Dickin- 
son, 31 W. Va. 142; 6S. E. 55. 

Wisconsin. Cole v. Ry. Co., 67 Wis. 
272; 30 N. W. 600, 601; Hulehan v. 
R. Co., 68 Wis. 520; 32 N. W. 529, 532; 
Nadau v. Lumber Co., 76 Wis. 120; 43 
N. W. 1135, 1189. 
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Virginia proceed on the palpably erroneous theory that contrib- 
utory negligence and assumption of risk are the same, or at least 
analogous in principle, and because contributory negligence is a 
matter of defense assumption of risk must be also. They are 
therefore entitled to little weight, since the distinction is too well 
established, both on principle and authority, to be longer ques- 
tioned.! 

California, Illinois, Virginia and West Virginia have, as here- 
tofore shown, held both ways upon the question, the Virginia 
case placing the burden on the plaintiff being a well-considered 
one,’ resting upon sound and well-established principles. The 
North Carolina ‘court has very recently decided that 
‘‘ assumption of risk is contractual,’’? which would seem 
in effect to overrule the prior case in that court placing 
the burden of proof on defendant on the ground that 
assumption of risk is analogous to contributory negli- 
gence. 

It is to be noted that none of the cases placing the burden on 
defendant deny the legal principles asserted by those holding 
the contrary view, or attempt to combat the logic of the reason- 
In fact 


ing by which the conclusion is reached therefrom. 


1 Bailey Master’s Liability, 197, 
198; 3 Elliott on R., p. 2067; Narra- 
more v. Ry. Co., 96 Fed, 298, 301, 304 


715, 718 (S. C.); Perigo v. Ry., 
Co., 52 Ia. 256; 3 N. W. 43, 45; Rush 
v. Ry. Co., 36 Kan. 129; 12 Pac. 582, 


(C. C. A.); Pierce v. Calvin, 82 Fed. 
550, 553 (C. C. A.); Coal Co. v. Reid, 
85 Fed. 914, 917 (C. C. A.); Ry. Co. v. 
O’Brien, 161 U. S. 451; 16 Sup. Ct, 
Rep. 618, 620; So. Pac. Co. v. Seeley, 
152 U. S. 145; 14 Sup. Ct. Rep. 530, 
533; Miner v. R. Co., 153 Mass. 398; 
26 N. E. 994, 995; Mundle v. Mfg. Co., 
86 Me. 400; 80 Atl. 16,17; Dempsey v. 
Sawyer, 49 Atl. 1035, 1036 (Me.); Con- 
ley v.Am. Ex. Co., 87 Me. 352; 32 Atl. 
965, 966; R. Co. v. Kemper, 147 Ind. 
561; 47 N. E. 214, 215; Ry. Co. ». 
Sandford, 117 Ind. 265; 19 N. E. 
770, 772; Bodie v. Ry. Co., 39 S. E. 


585; Wilson v. R. Co., 37 Minn. 326; 
33 N. W. 908, 909; Bartley v. Howell, 
82 Minn. 382; 85 N. W. 167, 169; R. 
Co. v. Wilson, 189 Ill. 89; 59 N. E. 
573, 575; R. Co. v. Barber, 5 Ohio St. 
541; 67 Am. Dec. 312, 322; Car Co. 
v. Norman, 49 Ohio St. 598; 32 N. E. 
503, 505; Thomas v. Quartermain, 57 
L. T. (N. 8.) 357, per Bowen, L. J.; 
Ry. Co. v. Bryant, 8 Tex. Civ. App. 
134; 27S. W. 826. 

2 R. Co. v. Jackson’s Adm., 85 Va. 
489; 8S. E. 370, 374. 

3 Coley v. R. Co., 39 S. E. 43, 45. 
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nearly all of the former appear to have given the matter little 
attention as compared with the well-considered cases asserting 
the opposite view. 

E. L. Bisuopr. 


GREAT MONTANA. 
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A UNIFORM JUDICIAL PRACTICE. 


It is the theory of the Constitution that, judicially, the United 
States of America constitute one country, bound together by 
one system of jurisprudence, efficiently administered by im- 
partial tribunals for the protection of the rights, interests and 
privileges of individuals, the States and the nation. 

The Constitution accordingly provides, among other things, 
that: — 


This Constitution and the laws of the United States which shall be made in 
pursuance thereof; and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding.! 


This provision presupposes that the judges in every State will 
have some knowledge of the Constitution, the laws and the 
treaties of the Federal government by which they are thus to 
be bound; and this community of interest and obligation 
obviously makes the judicial officers of the several States, in a 
certain high sense, members of the Federal judiciary. 

It is equally obvious that a plain and efficient mode of pro- 
cedure, uniform throughout the whole country, would be highly 
conductive to the discharge of this obligation. 

But all judges and lawyers know that one of the most serious 
obstacles to a satisfactory administration of justice throughout 
the United States, has always been the multiform modes of pro- 
ceeding which prevail in the various courts. They also know 
that this multiformity of procedure has no necessary or proper 
relation to the questions to be litigated in the pending cases. 

And yet it is entirely safe to say that the expense which liti- 
gants suffer from mistakes in mere matters of pleading and 
practice, which have no connection whatever with the merits of 
the controversies to be determined, would mount up into the 


1 Const. U.S8., Art. VI. 
VOL. XXXVI. 26 
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millions. This immense expense ‘is of no benefit to any one 
excepting defendants whose interests would be promoted by the 
delay of final judgment. 

But to the multiformity of procedure of which we complain 
there is one marked and praiseworthy exception. While the 
national government enormously increases the difficulties of the © 
administration of justice in actions at law, by providing that all 
proceedings in the Federal courts in such actions shall conform 
to the like proceedings in the State courts, the practice and 
pleadings in cases in equity in the Federal courts have been left 
to the control of the Supreme Court of the United States 
through a set of rules prescribing the procedure in such cases. 

It is safe to say that in simplicity, comprehensiveness and 
efficiency, this set of rules has, for a century, demonstrated its 
immense superiority over all the other forms of practice-codi- 
fication which have been tried in this country. Through this 
long period of time there has always been one high place of 
meeting where judges and lawyers have met on familiar ground, 
and that is the Federal court sitting in equity. 

And yet, strangely enough, with such object-lessons of the 
benefits of uniformity of procedure, and the disadvantages of as 
many systems of law-procedure as there are States in the Union, 
no serious effort has hitherto been made to substitute the admir- 
able system of pleading and practice which prevails in the na- 
tional courts in equity for the vexatious and costly procedure of 
the common law courts, in actions at law. 

But surely the experiment is well worth atrial. If satisfac- 
tory, it would naturally be continued; if otherwise, it could 
easily be modified or repealed. If it should prove satisfactory 
in the Federal courts, the several States would naturally be led 
by the example to adopt the same reform in their respective 
jurisdictions. 

The ease with which the change could be effected should en- 
courage a speedy attempt to realize it. It is only necessary, in 
the first instance, for Congress to enact a short statute provid- 
ing that, from and after the date of its passage and approval, 
all civil suits, actions and proceedings, including all actions at 
common law, may, and after the expiration of one year from 
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said date, shall be conducted according to the forms of pleading 
and practice in equity in the courts of the United States, as such 
rules now exist or may hereafter be established or modified by 
the Supreme Court of the nation. For a year the proposed 
change of procedure would be optional, and after that compul- 
sory in the Federal courts, and would depend solely upon its 
merits for adoption in the several States. 

Most of the States now have a code of practice which requires 
pleadings and procedure of an equitable nature. But the State 
codes differ in a multitude of details, while the present-equity 
practice in the national courts has all the substantial advantages, 
without any of the disadvantages, of the practice and pleading 
under the local codes. 

The equity practice of the United States courts is familiar to 
lawyers throughout the country, and has generally proved very 
satisfactory in its methods and results. 

Any common law cause of action or defense can be easily and 
conveniently stated according to the forms in equity, and issues 
of fact formed by a bill, answer and replication, would be quite 
as clear to a jury, or more so, than those made by pleadings at 
common law, or under one of the State codes. It is confidently 
believed that experience would soon show the immeasurable 
superiority of judicial proceedings according to equity forms. 

Under the present act of Congress requiring conformity to the 
local State practice in proceedings at law in the Federal courts, 
a party having a cause of action not of an equitable nature can 
not have his case prepared at home by counsel familiar with all 
the facts and circumstances, and then sent to the counsel who 
will have charge of the litigation in another State where the suit 
is to be brought; but must make such a statement ax best he can 
and send it to his non-resident associate to prepare the plead- 
ings according to the views which he may derive from the orig- 
inal statement of the case. And, as nuthing human is perfect, 
it rarely if ever happens that such statements are free from ma- 
terial errors or omissions, which come to light in the course of 
he litigation, pr oducing confusion, expense or serious loss. 

But on the other hand if a citizen of one of the States have 
a cause of action of an equitable nature against a citizen of an- 
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other State, he may have the bill prepared by his home counsel, 
and, when perfected in every detail, it can be sent to the counsel 
selected to take charge of the matter in the jurisdiction within 
which the defendant resides. Naturally, the complainants’ home 
counsel will have taken the precaution to send a draft of his bill 
to the counsel selected for his associate for suggestions for its 
completion, and in this way the best available preparation will 
have been made for the successful presentation of the case. 

The right to a trial by jury can easily be preserved. For 
this right depends on the nature of the question to be tried, and 
not on the form of the pleadings. This form is a mere incident 
to the right, and the court of equity can, with perfect case, direct 
the formation of whatever issues it may be desirable to submit 
to a jury. 

It would be well to provide, by an additional rule, that, in 
cases in which the right to trial by jury exists, either party may 
file a demand for such trial, a specified time before the com- 
mencement of the term; and that, in default of such a demand, 
no jury will be called except at the discretion of the court. 

If it shall ever come to pass that a uniform judicial practice 
shall prevail throughout the Union, in the State as well as the 
Federal courts, it will be a matter of surprise that it required 
so long to effect a reform productive of immense benefits to all 
concerned, and free from any disadvantages worthy to be named. 

With this reform established, the Bench and Bar of the 
Republic, both State and national, would become a great judicial 
fraternity under whose guidance the administration of justice 
would attain a perfection not hitherto achieved. 


C. Bonney. 
3746 ELLIS AVENUE, 
CHICAGO. 
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On the 6th of September, in a time of unexampled prosperity 
and at a national celebration of peace and progress, the Presi- 
dent of the United States, while receiving the people, was shot 
down in cold blood, even as he reached out his hand in kindly 
welcome to the wretched assassin. The dastardly deed shocked 
the world, and, when understood, appalled civilization. The 
annals of history do not record a more causeless crime. 

Personally, the victim was of all men the last to excite.envy 
or malice. He was a man of the people, chosen by the people, 
whose noble and unselfish life had been devoted wholly to their 
welfare and advancement. Coming from the people, he never 
lost his sympathy with them, or his belief in the ultimate justice 
of their judgments. In bearing the burden of his high office he 
constantly leaned on them, and they as steadfastly stood by him. 
He was as good and kind as he was great and wise. His gra- 
cious and considerate course drew to him the hearts of his coun- 
trymen of all parties and every section. He had not an enemy 
in the world. Oh, irony of Fate, that such a man should be 
singled out for slaughter! 

Officially, he was the twice-chosen Chief Magistrate of a free 
people, whose government was dedicated to liberty and justice 
under law, and has yet to fail in devotion to the high ideals of 
its framers; a nation founded as a defense against tyranny and 
for years the refuge of the oppressed of every land. In his 
own career was embodied the glorious possibilities of life in this 
land of freedom, where every man in the long run is what he 
makes himself, and where every man, thank God, has a chance 
to make the most of himself. 

Nothing in the character or career of the President, nothing 
in the nature of the government of which he was the chosen 


1 Address by Hon. John K. Rich- of the Union League of Philadelphia, 
ards, Solicitor-General of the United November 23, 1901. 
States, at the Founders’ Day Banquet 
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head, offered any rational explanation of the dreadful crime ; 
but its cause found early avowal: 


‘*T am an anarchist; I did my duty.’’ 


This declaration threw over the tragedy a lurid light. Inves- 
tigation confirmed its accuracy. An examination of the criminal 
failed to disclose any evidences of insanity. He was a young 
man, born in this country, educated in the common schools, in 
good health, and with unimpaired mind. He was a believer in 
the religion of his fathers and in the government of his country 
until he fell under the fatal influence of the anarchists. He 
attended their meetings, he hearkened to their harangues, he 
drank-in their doctrines. The poison saturated his soul. He 
abjured his religion, he renounced his country, he devoted him- 
self to the destruction of society. He became, what every 
anarchist is at heart, an apostate, a traitor, an outlaw. He shot 
the President, not for anything he had done as President, but 
because he was the President. He shot him, not because he 
was the head of a bad government, but because he was the head 
of a government. ‘* The better the government, the worse the 
crime of being its head.’’ The blow was aimed at the govern- 
ment and the moral, social, religious, and political institutions 
it stands for. It was civilized society which the assassin sought 
to destroy. He would have killed us all but he could not, so 
he killed the chief among us, our chosen representative and 
highest servant. 

What can Congress do, under the Constitution, to protect our 
President, punish his assailant, and prevent the spread of the 
detestable doctrine which inspired this atrocious crime? A de- 
mand for Federal legislation exists —legislation which will 
prevent as well as punish. Obviously this demand cannot be 
met satisfactorily by the observation that anarchistic crimes 
are the result of social discontent, and the plea that before we 
apply drastic measures we should, in justice, remove the cause 
of the discontent. All crime, in a sense, is the result of social 
discontent. That neither excuses the crime nor justifies its 
toleration by government. Society is not perfect, nor can we 
make it so. There will always be cause for discontent — cause 
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for complaint; but there is less cause here than anywhere on 
the face of the globe. Again, it is not discontent, or resulting 
complaint, that we should seek to repress, but crime. Com- 
plaint calling for reform through lawful channels is wholesome, 
but complaint which counsels crime is not only pernicious but 
in itself criminal. 

In the first place, plainly the President of the United States 
ought to be protected by the law of the United States. Not 
only his saefty but the dignity of the Republic demands this. 
The President takes an oath that he will ‘* faithfully execute the 
office of President of the United States’’ and will ‘ preserve, 
protect, and defend the Constitution of the United States.”’ 
This Constitution enjoins him ‘‘ to take care that the laws be 
faithfully executed.’’ The solemn obligation thus imposed is 
not intermittent, but continuous. From the time he takes the 
oath until he dies or retires, wherever he may be, without inter- 
val or cessation, he is President of the United States, and 
engaged in executing that office. And for this reason the power 
of the nation should safeguard and protect him always and 
everywhere. Authority todo thisisclear. Every right secured 
by the Constitution may be protected by Congress,! and there is 
no higher right under the Constitution, no right whose free ex- 
ercise is more vital to the Constitution, than the right of ** faith- 
fully executing the office of President of the United States.’” A 
murderous assault upon the President, aimed as it is at the life 
of the government, imperils the security of the wifole country, 
and whether successful or unsuccessful, should be punishable by 
death. 

But suppose Congress supplies the obvious omission in the 
Federal law and adequately punishes the crime, must it leave 
untouched the malignant agitators who inspire it? And here I 
am reminded of what Abraham Lincoln said to those who pro- 
tested against the deportation of Mr. Vallandigham : — 

‘© Must I shoot a simple-minded soldier boy who deserts, while 


I must not touch a hair of a wily agitator who induces him to 
desert ?”’ 


1R.S.0U.8., Secs. 5508, 5509; Logan v. United States, 158 U. S. 532; Motes 
v. United States, 144 U.S. 263; Quarles vv. United States, 178 U. S. 458. 
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Can nothing be done to exclude anarchists and suppress an- 
archism? Do political or constitutional rights stand in the way ? 
Does the inalienable right of revolution or the Anglo-Saxon heri- 
tage of freedom of speech safeguard anarchism? Let us briefly 
consider this matter. 

In the first place, I have not been impressed by the assertion 
that anarchism — by which I mean the doctrine that all existing 
governments should be destroyed by the assassination of their 
rulers, and the terrorism of their people — is political in nature, 
in the sense that crimes committed in its name should be deemed 
political and their perpetrators afforded international protec- 
tion. 

A crime committed in an attempt -to revolutionize a govern- 
ment, that is, to change its form, may be rightly regarded as 
political, and its perpetrators protected against extradition. But 
anarchism is not revolutionary in this sense; it does not seek to 
destroy one government and substitute another, but to destroy 
all government and leave none. The nations are not so much 
concerned about a government’s form as about its existence. 
All they demand is an authority which will protect persons and 
property, preserve peace and order, and fulfill international 
obligations. For this reason the right of revolution is recog- 
nized; but a crime committed in an attempt to destroy all gov- 
ernment strikes at the root of all social institutions, and is 
therefore directed not against a particular government, but 
against civilized society itself. The crime of the anarchist, 
proceeding from a revolt against society and being directed at 
the law which holds society together, is essentially the act of 
the common criminal, and should be treated as such. For this 
reason I submit that not only should the anarchist who assassi- 
nates a ruler be extraditable, but anarchistic conspiracies here 
should be suppressed and punished regardless of the locality of 
the contemplated assassination. 

In the next place, I submit that the constitutional guarantee 
of ‘* the freedom of speech ”’ does not stand in the way of sup- 
pressing the pernicious propaganda of anarchism. Anarchy is 
the absence of government — a condition where there is neither 
law nor authority; and the modern doctrine of anarchism seeks 
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to bring about anarchy by acts of terrorism — the assassination 
of rulers and the slaughter of the people. It uses the dirk and 
pistol for the ruler and the bomb for the people and police. 
This is not a case of theorizing about social or political condi- 
tions or questions. Visionaries who prefer to shut their eyes to 
things as they are may theorize about a time to come when, by 
the elevation of humanity, no law will be needed to contro) man 
in his relations with his fellows, and everyone, of his'own accord, 
without compulsion of law, will respect the rights of all others. 
But the atrocious doctrine of anarchism is not visionary, but 
practical. While it may look to the future, it acts in the present. 
It does not preach progress, it demands destruction. It does 
not seek to lift man above the need of law, it aims to trample 
law under the foot of man. It wars against all government, 
because government means law, and law means enforced respect 
for the personal and property rights of others. It is not 
liberty that anarchism demands, but license — license to disre- 
gard and defile every right sacred to civilized man. It has 
respect for neither home, church, nor State. All those ties 
which hold society together —ties of marriage, of morality, of 
religion, of patriotism — it seeks to tear asunder. The tender 
home affections, the sacred consolations of religion, the inspiring 
love of country and of flag, must all go, because all are grounded 
in reverence for authority. Anarchism preaches progress by a 
leap backward into the degradation of primeval savagery, where 
brutish appetites alone held sway. 

Salus populi suprema lex. The right of self-preservation is 
as vital to the State as to the individual. The Constitution for- 
bids Congress to ‘* make any law abridging the freedom of 
speech, or of the press, or of the right of the people peaceably 
to assemble and to petition the government for a redress of 
grievances; ’’ but all these rights are to be reasonably construed 
and Jawfully exercised. The freedom of speech for which our 
fathers fought was not the right to advocate the destruction by 
force and violence of the government they founded. The right 
to criticise a condition, whether political or social, does not in- 
clude the privilege of counseling crime as a protest against its 
continuance. Let who will ‘‘ forerun his time’’ in advocating a 
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condition when all things shall be held and enjoyed in common, 
for no law can touch him; but a pernicious fellow who preaches 


theft as a protest against property may be punished without 


any serious fracture of ‘* the freedom of speech.’’ 

It is unnecessary to amend the Constitution in order to obtain 
the power to suppress anarchism. It is true that the assem- 
blage of anarchists and the preaching of their doctrine cannot be 
punished as treason, for to constitute treason there must be an 
actual levying of war. But acts directed at the life of the 
Government are punishable at the discretion of Congress, 
although they do not amount to treason under the Constitution. 
The great Chief Justice Marshall said upon this point: ? — 

‘* Crimes so atrocious as those which have for their object the 
subversion by violence of those rights and those institutions 
which have been ordained in order to secure the peace and hap- 
piness of society, are not to escape punishment because they 
have not ripened into treason. The wisdom of the legislature is 
competent to provide for the case.”’ 

The right of the United States to exclude alien anarchists and 
to deport such as have not yet become citizens must be conceded. 
The Supreme Court has held that as a sovereign nation the 
United States is endowed with the power, essential to self-pres- 
ervation, of excluding all aliens whom it may deem dangerous to 
the peace of the State, and of expelling or deporting all such 
not yet naturalized.? This power may, at the discretion of Con- 
gress, be intrusted for enforcement to the Executive. Evi- 
dently it was to this inherent and essential right of sovereignty 
that Abraham Lincoln referred when, in his last message, he 
said respecting slave traders : — 

‘* For myself, I have no doubt of the power of the Executive, 
under the law of nations, to exclude enemies of the human race 
from an asylum in the United States.’’ 

If Congress intrusts to the President the power to exclude 
alien anarchists and to deport all unnaturalized one, I fancy it 
will not be difficult to put in operation an effective plan of rid- 
ding the country of these bloody-minded pests. 

Some question is made as to the wisdom of a repressive policy. 


1 Ex parte Bollman,4Cranch, 126. * Fong Yue Ting v. U.S., 149 U. S. 698. 
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' It is said that repression will be ineffectual or will provoke re- 
taliation. A trial of the policy will disclose whether either 
prediction is warranted. Surely the time for action has come. 
No more atrocious crime can be committed than the one for 
which we know anarchism is directly responsible. I take the 
view that it is safe to repress crime, no matter in what guise 
presented or how widespread and reckless its adherents. No State 
can safely countenance crime, and especially crime against itself. 
Moreover, the Government owes aduty to young, impressionable 
minds. It has no right to expose them to contamination and cor- 
ruption. A doctrine under the ban of law is less likely to attract 
adherents than if permitted to be openly advocated. Anarchists 
are insurgents against civilization, would-be assassins of society, 
enemies of the human race. By the concurrent action of civil- — 
ized nations they ought to be placed under the ban of universal 
law. The red flag of anarchy should be driven from the land, 
as the black flag of piracy has been driven from the sea. 
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HENRY HITCHCOCK, LL.D.! 


The bar of our country has seldom sustained such a loss as be- 
fell it in the death of Henry Hitchcock, which took place at his 
home in St. Louis, on the 18th of March last. Whether re- 
garded from the standpoint of his great learning and ability as a 
lawyer, or from that of his elevated moral and professional 
character, or from that of a teacher of the law, to which office 
he gave many years of his time without pecuniary compensation, 
or from that of a patriotic and public-spirited citizen, — we must 
accord to him the most unstinted praise. As an intellectual 
force, he was worthy to take first rank in a bar which, in the 
course of its history, has been fertile in great lawyers: .with 
Geyer, with Bates, with Wright, with Broadhead, with Madill, 
with Rombauer, with Finkelnburg. If, beyond his great intellec- 
tuality, his extensive and accurate learning and his general apti- 
tude for his profession, there was any one characteristic to which 
his success might be attributed in a pre-eminent degree, it was 
his habit of thoroughly preparing his cases. He wrought every- 
thing out to the last thread. He possessed, in an overpowering 
degree, that species of intellectual honesty which cannot lay 
aside a task as long as the slightest thing remains to be done. 
This habit led him, according to the generous criticism.of some 
of his professional brethren, into the habit of too much detail, 
and of loading down his arguments in great cases with too much 
minutiae. In this respect his mental habit possibly afforded a 
contrast from that of his two associates: Madill fought his cases 
down to the decisive ground, and would go nowhere else, nor 
look at anything else; and the briefs of Finkelaburg were 
models at once of clearness and brevity. Hitchcock, on the 


1 For many of the facts contained recently published by James. T. White 
in this sketch the writer is indebted &Co., of 5 and 7 East Sixteenth street, 
to the eleventh volume of the National New York City. 

Cyclopedia of American Biography, 
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other hand, notwithstanding what seemed to be an inability to 
lay aside details which were really unimportant, handled the 
trunk questions with equal, if not with greater power than did the 
other two. As a debater, he never hesitated for words. His 
mental processes went forward witha rush, like a great waterfall. 
It is said that he sometimes spoke at the rate of 250 words per 
minute, and that no stenographer could be found, with the pos- 
sible exceptions of Walbridge and Holland, that could report 
him. And yet such was his clearness of statement, such was his 
aptness and profusion of illustration, that no judge could fail to 
follow him. One trait of his character made him persona grata - 
in every court room: his elevated and unfailing dignity, grace, 
generosity, and fidelity, both to the court and to the counsel, 
high or low, powerful or humble, whom he met in his forensic 
controversies. When he passed his word to the court, no judge 
ever doubted it; when he passed his word to a member of the 
bar, no one ever thought of demanding it in writing. 

He was not what might be called a popular man. He did not 
possess that camaraderie with respect to the common people 
which is necessary to the career of a successful politician. In 
fact, he seems never to have aspired to be a politician. He had 
his own ideals of personal conduct, and did not sink them to the 
ideals of others which were not so good. He could not sink into 
the slums and mingle with persons who wallowed there; but he 
stood ready to help them out in every possible way which did 
not involve a sacrifice of his honor, cleanness and dignity. For 
example, he had at heart the work of the Young Men’s Christian 
Association, and devoted a very considerable portion of his time 
and strength to furthering that work. 

He was of good ancestry, and his whole life tended to exalt 
his ancestral name. His father, Henry Hitchcock, was born in 
Burlington, Vt., in the year 1791. After graduating at the 
University of Vermont, the elder Hitchcock removed in 1815 to 
the then Territory of Alabama, which he made his permanent 
home. He served as Secretary of the Territory and was a mem- 
ber of the convention which framed the first Constitution of the 
State of Alabama, in the year 1819. He was afterwards Attor- 
ney-General of the State, and United States District Attorney ; 
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and in the year 1835 he was appointed an Associate Justice of 
the Supreme Court of the State. In 1836 he became Chief 
Justice, which office he resigned in 1837. He died at Mobile, 
on the 11th of August, 1839, of yellow fever. He was a man 
of the highest character, influence and reputation, universally 
honored and beloved, and his death was lamented throughout the 
State of Alabama as a public calamity. 

His eldest son, Henry Hitchcock, the subject of this sketch, 
was born at Spring Hill, Ala., on July 3, 1829. After the 
death of his father, his mother removed with her children to 
Nashville, Tenn., where Henry entered the junior class of 
the University of Nashville, from which university he was 
graduated in 1846. Immediately afterwards he entered the 
junior class of Yale College, from which institution he was 
graduated with honor in the year 1848, and from which, at 
a later period, he received the degree of Doctor of Laws. He 
next studied law in New York City fora short time. Thereafter, 
in 1848, he received the appointment of classical teacher in the 
High School of Worcester, Mass., in which duties he was 
engaged until November, 1849, when he returned to Nashville. 
He then resumed the reading of law in the office of the cele- 
brated William F. Cooper, afterwards Chancellor and a Judge 
of the Supreme Court of Tennessee. In September, 1851, he 
removed to St. Louis, where he resided until the time of his 
death, with the exception of an interval of the Civil War, during 
which time he was with the Federal armies in the field. After 
‘taking up his residence in St. Louis, he was at once admitted 
to the bar. A few months later he became editor of the St. 
Louis Intelligencer, » Whig paper; bat in 1852 he gave up 
the profession of journalism, and devoted himself exclusively 
to the practice of the law. He joined the Republican party and 
was active in the presidential canvass of 1860, which resulted 
in the election of Abraham Lincoln. In February, 1861, he was 
one of the six Republican delegates elected on the ‘+ uncondi- 
tional Union ticket,’’ to the State convention called by the 
legislature of Missouri to determine the relations between the 
State and the Union. In this convention he made a masterly 
speech in answer to the address of Judge Redd, who favored the 
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proposition that Missouri should occupy a position of neutrality, 
neither making war against the general government nor 
against a seceding State. He also voted against a resolu- 
tion declaring that slavery ought to be permitted south 
of the Missouri Compromise line, latitude 36”30'; and he 
did this notwithstanding the mass of oditer dicta to the contrary 
contained in the fulmination of the Supreme Court of the United 
States, known as the Dred Scott decision. He was also present 
at the next meeting of the convention held on July 22, 1861, 
which declared vacant the offices of Governor, Lieutenant-Gov- 
ernor and Secretary of State, and which instituted a provisional 
government with Hamilton R. Gamble at its head. In the session 
of 1862, Mr. Hitchcock made an elaborate speech advocating a 
measure for the emancipation of slaves within the State of 
Missouri, to take effect on January 1, 1864. The conven- 
tion, after a long debate, passed an ordinance abolishing slavery 
in Missouri, to date from July 4, 1870, with various periods 
of apprenticeship, according to age. But events moved more 
rapidly than the conservatism which dictated this measure, and 
the Thirteenth Amendment to the Federal Constitution accom- 
plished the work in the year 1865. 

In 1864 Mr. Hitchcock was appointed Assistant Adjutant- 
General of volunteers, with the rank of Major. He came from 
a warlike family, and possessed a strong feeling that he must 
see some service in the field before the close of the Civil War. 
It was his great-grandfather, General Ethan Allen, that demanded 
the surrender of Fort Ticonderoga, ‘* in the name of the Great 
Jehovah and the Continental Congress ;’’ and his uncle, Ethan 
Allen Hitchcock, was then serving as a major-general of volun- 
teers. Major Hitchcock was assigned to duty on the staff of 
General Sherman, at the request of that celebrated commander, 
and attended him on his march to the sea. During this time he 
filled the office of Judge Advocate. In April, 1865, he became 
the bearer of dispatches from General Sherman to Washington, 
announcing the truce between General Sherman and General 
Joseph E. Johnston, The army of Lee had then surrendered to 
Grant at Appomattox. The administration disapproved of the 
terms granted by General Sherman to his great antagonist, on 
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the ground that they involved concessions of a political nature 
which were beyond the authority of a general commanding in 
the field. The terms of that convention were accordingly re- 
jected by the government, and General Grant was hastily ordered 
to proceed to the headquarters of General Sherman and carry 
out the wishes of the government. Major Hitchcock went back 
with General Grant. Grant and Sherman were great friends. 
After the fall of Corinth, the advice of Sherman, given person- 
ally to Grant, had saved Grant from being effectually shelved 
during the remainder of the Civil War. Grant therefore de- 
termined not to appear in person at Sherman’s headquarters 
unless it should become necessary ; but when he arrived at a point 
thirty miles distant, he sent Major Hitchcock forward on a flat car 
drawn by one locomotive, as we have heard him say, to com- 
municate the orders to Sherman in a semi-private way, and to 
allow him to execute them without any appearance of super- 
session. 

In June, 1865, Mr. Hitchcock was mustered out of service 
with the rank, we believe, of Lieutenant-Colonel. Thereafter 
he spent four months traveling in Europe, and then returned to 
the active practice of the law at St. Louis. In 1871, on account 
of a breakdown of his health due to overwork, he temporarily 
gave up practice and made a voyage to China and Japan. 

In April, 1869, he was urged by Judge Treat and John R. © 
Shepley to accept the appointment of United States Circuit Judge 
for the Eighth Circuit, under a recent act of Congress providing 
for nine Judges. Owing to the position of Judge Treat and 
Mr. Shepley’s intimate relations with President Grant, their 
action was an assurance of appointment; but Mr. Hitchcock 
declined, owing to the wide extent of the circuit, which would 
have taken him away from home much of the time. There 
was a great competition for the appointment. The prin- 
cipal contestants were General Ben Loan, a member of Congress 
from the St. Joseph District of Missouri; and Hon. John F. 
Dillon, a judge of the Supreme Court of Iowa. The politicians 
favored Loan, the lawyers favored Dillon; and the Attorney- 
General, who was then Ebenezer R. Hoar, of Massachusetts, 
succeeded in persuading Gen. Grant to appoint the candidate of 
the lawyers, which was a very fit appointment to be made. 
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On the death of Mr. Justice Miller, in the year 1890, who was 
the Justice of the Supreme Court of the United States assigned 
to the Eighth Circuit, some of the friends of Mr. Hitchcock 
put him forward, informally at least, as a candidate for appoint- 
ment to the suecessorship. But he was not self-seeking. He 
was not a candidate in the sense of actively seeking the office. 
He regarded that as not comporting with the character of the 
office, or with his own honor and dignity. The appointment 
fellto Hon. David J. Brewer, then holding the office of United 
States Circuit Judge for the Eighth Circuit, and who, prior to 
that time, had enjoyed an experience of fourteen years as a 
judge of the Supreme Court of Kansas. While the appointment 
of Mr. Hitchcock would have been an eminently fit one, that of 
Judge Brewer was conceded to be so; «and he has filled the office 
with great distinction and acceptability. 

In 1859 Mr. Hitchcock became a trustee of the Washington 
University of St. Louis. In 1867 he organized the law school 
of that University, of which he held the office of Dean fora 
number of years, giving his services gratuitously, and contribut- 
ing largely from his private funds, though in an unostentatious 
way, to the success of the institution. He finally resigned the 
office of Dean in the year 1881, and was succeeded by the late 
Prof. William G. Hammond, but continued to lecture to the 
classes for several terms upon the law of wills and succes- 
sions. He was a favorite lecturer to law students. His style 
was so animated, his language so ready, his illustrations so 
graphic, that the students listened to him with great eagerness. 
During the period of his professorship, he filled the chairs of 
commercial law, corporation law, equity, real property law, and 
constitutional law. 

He was one of the original trustees of the Missouri Botanical 
Garden, and held the vice-presidency of the board from its incep- 
tion in 1889. He was president of the St. Louis Bar Association, 
in 1880, and president of the Missouri State Bar Association two 
years later, having been one of the organizers of the latter body. 
He was one of the founders of the American Bar Association, 
und delivered the annual address before the organization in 1887, 
taking as his theme, ‘‘ General Corporation Laws.’’ He was 
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elected its president in 1889. He participated, in February, 
1890, in the celebration, at New York City, of the centennial of 
the Supreme Court of the United States, delivering the second 
of four addresses assigned to the leading members of the bar 
from all quarters of the United States. At that time Mr. 
Hitchcock spoke upon ‘* The Exercise of the Powers of the 
Court.’’ He organized the Missouri Civil Service Reform Asso - 
ciation in 1881, and held the presidency of the body for a num- 
ber of terms. He was also identified with George William 
Curtis and Carl Schurz in the establishment of the National 
Civil Service Reform League. He was a member of the Loyal 
Legion, of the G. A. R., of the University, Commercial, and St. 
Louis clubs, and the Union League and Lawyers’ clubs of New 
York City. 

He was married March 5, 1857, to Mary, daughter of George 
Collier, of St. Louis, who, with two sons, Henry and George 
Collier Hitehcock, survives him. 

Seymour D. THompson. 
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Tick-Tack. — In order to satisfy the craving of our learned readers 
for novelty, we change the name of this paragraphfrom ‘‘ Briefs” to 
‘*Tick-Tack.’? In our next number we may change it back to 
‘* Briefs,’’ or to something else The Bancroft-Whitney Company, 
of San Francisco, announce a publication for the lawyers of Texas, 
called ‘* Notes of Texas Reports and Index-Digest of Texas Decisions,”’ 
to be issued in about eight volumes, at the price of $7.50 per volume. 
It will be on the general plan of ‘‘ Rose’s Notes to United States 
Reports.’’ The volumes will contain about a thousand pages each. 
We have often heard it said that Texas is the best law book-buying 
State in the Union. The bar of Texas is learned, strong, and influen- 
tial. They will patronize this work, as being something of the highest 
practical value, which they have not had before The Bancroft- 
Whitney Company have issued a circular entitled ‘‘The Survival 
of the Fittest,’’ relating to their three publications, the American 
Decisions, in 100 volumes; the American Reports, in sixty volumes; 
and the American State Reports, in eighty-two volumes. They say 
that the American Decisions contain 16,836, foundation cases; ’”’ 
that the American Reports contain 9,329 ‘‘ development cases;’’ and 
that the American State Reports contain 12,412 ‘‘ illustrating cases ;”’ 
in all, 38,577 cases in the three series, which constitute a complete 
chain of authorities in 242 volumes. We repeat what we have said 
before, that the American State Reports will never lose their value to 
the legal profession throughout our great country, so long as Abraham 
Clark Freeman remains the leading editor of that great work 
The President, on the recommendation of Attorney-General Knox, 
recently pardoned several labor unionists who were committed for con- 
tempt by the United States Circuit Court for the district of Virginia. 
The elections are certainly coming on. The sudden Federal movement 
against the beef trust indicates one thing if nothing else — that the off- 
year Congressional elections are approaching. We shall feel better 
satisfied with the entire good faith of this prosecution if it is 
kept up after the November elections are over. Until that time let 
us notascribe a bad motive to a good course of official conduct, 

Some one having written to our distinguished friend, Roger Foster, of 
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New York City, in commendation of the new edition of his Federal 
Practice, he replied, under the comfortable glow stimulated thereby, 
Laudari a laudatis maxima laus.’’ Whereat the ‘‘laudatis”’ re- 
sponded: ‘‘ Everything is laws between us, and the goose hangs lau- 
datudinum.’’ -- - - Under the operation of such statutes as the 
Workman’s Compensation Act 1897, the‘Factory and Workshop Act 
1895, and perhaps others of a like character, the common law of negli- 
gence has almost passed out of existence in England, and in accident 
cases the judges are confined to the interpretation and application of 
statutes. The judges slowly built up the common law of negligence, 
from precedent to precedent; but the people, or some portion of the 
people, were not satisfied with that law, and thought they could do better 
through elaborate acts of Parliament. Have they done better? - - - - 
The firm of Gilbert and Gilbert, of Cairo, Illinois, founded in the 
year 1867, continues to exist as a firm and to do an active prac- 
tice. - - - - The Lawyers’ Co-Operative Publishing Company, of 
Rochester, N. Y., are getting out a new edition of the reports of the 
Supreme Court of the United States, which we take it is to be a com- 
bination of their old edition with Rose’s Notes, showing wherever a case 
has been subsequently cited, and enabling a reader to go through 
the labyrinth of subsequent comment and interpretation. It will 
be a publication of great value to the profession 

Banquet of the Alumni of the St. Louis Law School was given at 
the Mercantile Club in St. Louis, on April 26th, and Paur Costs 
was elected president for the ensuing year. A committee was 
appointed to draft resolutions respecting the death of two distin- 
guished professors in the institution, Henry Hircucock and Groree A. 
Mapitt. - - - - Dr. Frank Cowan, aso-called ‘‘hermit,’’ living at Mount 
Odin Park, near Greensburg, Pa., has suffered himself to be interviewed 
by a newspaper reporter; and we have been favored with a blue pencil 
copy of theinterview. ‘The learned doctor suggests the gallows asa symbol 
of citizenship and of the State, and he would erect two of these grewsome 
objects, not only on the summit of Mount Odin, but on every hilltop in 
the country, with the cross of Christ between them, — possibly overlook- 
ing the fact that the cross of Christ was itself the Roman gallows. - - - - 
A writer in the New Jersey Law Journal says, referring to the reme- 
dial system of that State: ‘‘ We have in this State at present the most 
antiquated and intricate system of civil courts that exists in any con- 
siderable community of English-speaking people.’’ The State of New 
Jersey does not have ‘‘ the most antiquated and intricate system ”’ of 
corporation law that exists in any considerable community of English- 
speaking people. It has a capacity for spawning corporations and in- 
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corporated trusts all over the civilized and uncivilized world. The 
late steamship combination between American, English, and German 
steamship companies, promoted by that Mephistopheles of finance, J. 
P. Morgan, is incorporated under the laws of New Jersey. The legis- 
lature of New Jersey confers powers and franchises upon both inter- 
state and international corporations, with a cheerful assurance. 


Metuops or Keepine ‘‘ oN THE WINDY SipE or THE Law.’’ — The 
Law Times, of London, has the following :— 


In his lecture on “ Copyright ’’ the other evening, Mr. Scrutton, K. C., re- 
marked that, in spite of all legal decisions, there was still a way in which a 
novel might be pirated by a playwright without infringing the law; but he 
added that, in the interests of public morality, he did not propose to disclose 
what the particular method was. In exercising this commendable restraint, 
Mr. Scrutton follows the example of the friend of Mr. Justice Wills, to whom 
that learned judge referred in He Bellencoutre,} who, in the course of his studies, 
made out alist of the many iniquitous things a man might do and still keep 
on the windy side of the law. This list he was minded to publish, with the 
object of bringing about a reform of the law, but on second thoughts he forbore 
on grounds of public policy. A person who publishes abroad defects in, and 
methods of evading, the law is likely to secure many apt pupils. 


Gaceine A Prisoner 1x Court.— Some time last year, at the West 
Riding Quarter Sessions in England, a prisoner indicted for horse steal- 
ing behaved in such a noisy and violent manner that the trial could not 
be proceeded with. As the offense was a felony, it could not proceed 
without the presence of the prisoner. The judge therefore ordered him 
to be handcuffed and gagged, and in that condition the trial went on. 
Thefjudge was no doubt justified in this course. In Missouri, however, 
where the law is better administered than in England (?) a reversal was 
had in a case of felony, because the prisoner, who had violently assaulted 
the prosecuting witness in court, was brought into court handcuffed,— 
the reason being that to keep him manacled during his trial was likely 
to create prejudice against him in the minds of the jurors. 


Tue Late Rurvs Wapies.— This well-known lawyer, legal author 
and instructor, died at his residence at Ann Arbor, Michigan, on the 
21st day of January. He was born in Delaware in the year 1825 ; emi- 
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grated to New Orleans in the year 1849; graduated from the law 
department of the University of Louisiana, and was admitted to the bar 
of that State in 1852. He practiced law in Louisiana until the outbreak 
of the Civil War, when he returned to his native State, and was 
admitted to the bar there, and also to the Philadelphia bar. After- 
wards he removed to the city of Washington, where he was admitted to 
the bar of the Supreme Court of the United States, and where he lived 
until 1863. Without his solicitation he was appointed by President 
Lincoln to the office of Attorney of the United States for the Eastern 
District of Louisiana, whereupon he returned to that State, and assumed 
the duties of the office. He was a member of the Louisiana Constitu- 
tional Convention of 1868, and officiated for two years as attorney for 
the corporation of New Orleans. He remained in New Orleans, prac- 
ticing his profession, until the year 1878, when he removed to Ann 
Arbor, and was théreafter admitted to the bar of Michigan. He was 
the author of works on Attachment and Garnishment, on Proceedings 
in Rem, and on Parliamentary Practice. In politics he was a Whig and 


an anti-slavery man; and he assisted in organizing the Republican party 
in Louisiana. 


An Unrestrictep Witt. — We are indebted,’’ says the 
Virginia Law Register, ‘‘ to a correspondent for the subjoined extract 
from a will probated in one of the counties of Virginia shortly after 
the Civil War. It may prove not uninteresting in these days of piping 
peace, when the Alabama and the Virginia have joined the Federal fleet, 
and Lee and Wheeler the Federal army ’’ — 


I have made several wills heretofore, when I had considerable property to 
give my wife & children, but since the Yankees have Stolen all my negroes & 
robbed me of a great deal of my other personal property, pillaging my house, 
breaking open all the doors, and Stealing all the Clothing they wanted, I have 
very little to will. They stole a gold wateh from me, worth about three hun- 
dred dollars, which was a bridal present from me to my wife when we were 
married half a century ago. They threatened to shoot me if I did not deliver 
my watch to them, & burn down my dwelling house, presenting their pistols at 
me frequently, & 1 an old man of Seventy- Six, that was too weak and feeble to 
defend myself. I now, therefore, make my last will and testament in manner 
and form following, viz.: — 

Ist. I give and bequeath to my Children and grandchildren, and to their de- 
scendants, throughout all future generations, the bitter hatred and everlasting 
malignity of my heart & soul against the Yankees, including all the people 
north of Mason’s & Dixon’s line; & I do hereby exhort & entreat my children 
and grandchildren, if they have any love or veneration for me, to instill into the 
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hearts of their children and grandchildren, and all their future descendants, 
from their childhood, this bitter hatred and those malignant feelings against 


the aforesaid people & their descendants, throughout all future time and gen- 
erations. * * * 


A THEATRICAL GoveRNOoR.— Governor JEFFERSON Davis, of Arkansas, 
has thought it consistent with his personal and official dignity to issue 
a pardon to a negro convict in the following language : — 


Having just returned from Boston and having heard many expressions of 
sympathy by the citizens of Massachusetts for what they were pleased to call 
the poor, oppressed negro of the South, and desiring that they shall have an 
opportunity to reform a certain portion of the negro population of our State; 
therefore, I, Jefferson Davis, Governor of the State of Arkansas, by virtue of 
the Constitution and authority vested in me by the Constitution and laws of 
Arkansas, do grant unto Andrew Thompson, 2 negro, a full and free pardon on 
condition that he become within the next thirty days a citizen of Massachusetts. 


Tue Encuish Bar or Our Day nor Stronc. K. C.,”’ writing in 
Truth (London) on the 5th Dec., says: ‘‘ There never was atime when 
there were so many able men at the bar and so little for them to do. 
Every case I have to conduct has to be worked with the highest 
skill and energy, because the man on the other side is so good.’” The 
editor of Truth, in repiy, says: ‘‘I cordially recognize the real ability 
of the writer of the above letter, though, so far as I remember, it has 
never been manifested in court either for my advantage or at my 
expense. But he will probably not claim for himself, nor for the very 
‘ good’ men whose skill and energy he has to combat at the bar, the com- 
manding intellectual and professional gifts of a Cockburn, or a Cairns, 
a Ballantine, or a Charles Russell. There were giants on the earth in 
those days, and, though the race may not be extinct, it seems to be 
dwindling in an alarming manner. As each great judge or advocate 
disappears, it becomes more difficult to see who is to take his place. 
It is, I think, pretty generally admitted that the English bench at the 
present time is not strong; and I can testify from personal experience 
that the choice of counsel in whose hands a suitor will feel perfectly 
happy is much more limited than it was twenty years ago.”’ 


A Dozen Jupces on Two Wootsacks. — The Law Times (London), 
for January 18, contains this statement : — 
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The second parliamentary session of King Edward’s reign was opened a 
two o’clock on Thursday afternoon with all the pageantry and formality of a 
supreme State function. In the House of Lords two Woolsacks in front of the 
throne were occupied by about a dozen judges, including the Lord Chief Jus- 
tice, the Master of the Rolls, Lords Justices Stirling and Mathew, Sir Francis 
Jeune, and Justices Kekewich, Lawrance, Barnes, and Darling. The King’s 
Speech contained the following passage: ‘‘ Measures will be proposed to you 
for improving the law of valuation; for amending the law relating to the sale 
of intoxicating liquors, and for the registration of clubs; for amending the 
patent Jaw; and for sundry reforms in the law of lunacy.”’ 


A Prince ‘ Breacuinc’’ an Ancrent Custom. — The Law Times 
(London), takes from an article entitled ‘‘ Rules of Etiquette No One 
Dare Break,’’ the following, which, it says, will be of interest to the 
members of the legal profession :— 


Singularly enough, the oldest rule known to lawyers of the Middle Temple 
has suffered revision. Smoking in the hall of the Temple was prohibited by 
ancient custom. It was the king who broke it, without meaning, of course, 
to do so. As the Prince of Wales he dined with the benchers on the occasion 
of the late Duke of Clarence being “ called,’ and immediately after dinner the 
august guest lit a cigar to the amazement of the distinguished company. The 
lawyers argued that as a British prince had revoked the ancient usage the sin 
was excusable, and that its forgiveness could only be gained by the rest of the 
diners following suit, so all_ smoked, or nearly all, and hugely enjoyed the 
privilege. The rule having once suffered a breach it was further argued that 
it did not matter now how many more times the custom was breached, and so 
smoking is permissible in that old hall after dinuer on grand days. 


Tae Income or Lorp Carer Justice RUsSsELL WHILE AT THE 
Bar. — We credit the following to the Law Times of London: — 


In the final supplementary volume of the Dictionary of National Biography, 
lawyers will probably turn with greatest interest to the sympathetic sketch of 
the strenuous career of the late Lord Chief Justice, Lord Russell of Kil- 
lowen, from the pen ‘of Lord Justice Mathew. It runs to nearly ten columns, 
an unusual length for the Dictionary to allocate to a judge, but in this case by 
no means too long for the subject. It is noted in the sketch that in his third 
year at the bar Russell made over £300, and iu his fourth over £1,000; for ten 
years after taking silk he was making at the rate of £10,000 a sum which rose 
to £16,000 for the decade from 1882 to 1892; and for the period when he was 
Attorney-General for the second time — rather over a year — his professional 
income reached the large amount of £32,826. ‘ As Chief Justice,’ writes his 
biographer, ‘‘ he was as masterful as ever, but he was patient, courteous, and 
dignified. In his knowledge of the law, and in those qualities requisite for the 
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discharge of his great duties, he was the superior of many of his illustrious 
predecessors. No judge gained more speedily and enjoyed more fully the 
confidence and good will of the public.’ For ourselves, we should have 
hesitated about including patience among Lord Russell’s judicial virtues, 
but, except as to this, we readily indorse the characterization we have just 
quoted. 


IDENTIFYING AND Cross-EXaMINING A SINGLE JuRYMaNn. — The Law 
Times (London), gives the following account of a scene which took 
place in a court of England. In some of the courts of the United 
States a judgment rendered upon such a verdict would be reversed 
for error without any inquiry into its merits. Some of the American 
State constitutions provide that judges shall not charge juries on ques- 
tions of fact, but may state the testimony and declare the law. In thus 
stating the testimony the judge is obliged to refrain from expressing 
his opinion, or from indicating his bias with respect to any question of 
fact : — 


We were always under the impression that questions of fact were for the 
jury, and we confess that the conduct of some judges at the present day in 
their attitude towards jurymen is hardly what we should expect. On Mon- 
day last, before Mr. Justice Darling, the following incident took place with 
reference to a case of Davis v. Stoddart, tried before that learned judge and 
ajury. We quote from the Times: — 

‘‘The jury retired to consider their verdict, and after an absence of about 
~ half an hour returned to court. 

“Mr. Justice Darling said he understood that eleven of their number were 
agreed as to the answers to the questions, but that there was one who could 
not agree. 

‘¢The foreman said that that was the case. 

“Mr. Justice Darling requested the gentleman who was unable to agree to 
stand up, and said he understood that he was unable to agree as to the 
answer to be given to the question as to who was the occupier of the 
premises. 

‘‘The juryman said that his difficulty was that there was no direct evi- 
dence on the matter. 

“ His lordship referred again to the evidence on this point, and said that he 
thought the gentleman might usefully discuss it with his colleagues. Hecould 
not possibly discharge them for some while to come, and it would be very 
discreditable if he had to discharge them when the evidence was so simple. 

“The jury then retired again, and after an absence of about fifty minutes 
returned to court. 

“The foreman said, in answer to his lordship, that they were not yet 
agreed. They were divided in the same way as before, except that the gentle- 
man would agree as to the answer to be given to the first question. 

“ Mr, Justice Darling referred to the evidence on the second point. 
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‘*The juryman said he only wished to act according to his conscience. If 
there was any evidence to show that the defendant had received one of the 
checks and indorsed it he would answer the question. | 

‘Mr. Justice Darling handed the gentleman some of the documents in the 
case, and the jury retired for the third time. 

“On returning to court his lordship was handed the answers given by the 
gentleman to the questions left tothe jury, and it appeared that he was still 
unable to agree with his colleagues as to the second question. 

“Mr. Justice Darling referred again to the evidence on the point, and the 
jury retired once more, his Lordship remarking to the gentleman in question 
that he (the juryman) had taken an oath to find a verdict according to the 
evidence. 

‘* After being absent for five minutes the foreman of the jury said they were 
now all agreed, and he handed in their answers to the questions. 

“Mr. Justice Darling said the answers to the three questions were all in the 
affirmative. That was a verdict for the plaintiff for the amount claimed.” 

This method of idencifying and cross-examining a single juryman is hardly 
in accord with tradition, and we are sorry that such an occurrence should have 
taken place. No doubt to point out the evidence to the jury collectively on 
any points upon which they desire information and cannot agree is only right 
and proper, but requesting *‘ the gentleman who was unable to agree to stand 
ap,’’ if persisted in, when there is a difference upon the jury, may lead to a 
practice so like forcing a verdict as to be very undesirable. 


Tne Late Lucian Lester AinswortH. — This distinguished lawyer 
died at his residence in West Union, Iowa, on April 19, 1902. He 
was one of the best known, ablest, and most respected of the members 
of the bar of Iowa. He was born in Woodstock, Madison County, N. Y., 
June 21, 1831. He lived and practiced his profession in West 
Union from the year 1855 to the time of his death, a period of 47 
years. The writer knew him before the outbreak of the Civil War, 
and can testify from personal knowledge to his worth and character as 
a lawyer, a soldier, and a.citizen. In 1861, at the outbreak of the 
Civil War, he organized Company F. of the Third Iowa Regiment of 
Infantry, in which the writer served; but, on the arrival of Hon. 
Carman A. Newcoms, at the meeting at which the organization was 
completed, who had expressed a desire to raise and command a com- 
pany, Mr. Ainsworth generously turned it over tohim. Judge New- 
coms died in St. Louis very recently. Mr. Arinsworrn afterwards 
raised a company in the Sixth Iowa Cavalry, aud served during a 
portion of the period of the Civil War in campaigning against the Indi- 
ans in the Northwest. Though a Democrat in polities and living in a 
strong Republican district, he twice represented that district in the 
State legislature, and for one term represented the Fourth District of 
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Iowa in Congress. He took an active interest in all matters relating to 
education, and for a number of years was a member of the School Board 
of West Union, and was also one of the trustees of the Upper Iowa 
University, situated at Fayette, in the same county. He lived out a 
long and valuable life, and was ceremoniously buried by the Comman- 
dery of Knight Templars, to which he belonged, several of bis old sol- 
diers acting as pall-bearers. 


Proposal For A UNIversSAL System or SHORTHAND — This subject is 
continually cropping out. Events are constantly emphasizing the im- 
portance of having an official system of shorthand, so uniform that, if 
legibly written, one stenographer can read the notes of another. In 
many of the States the statutes providing for official court stenographers, 
provide that their notes shall constitute the record of the proceedings 
in court. And yet, if one of these stenographers dies before his record 
is written up, it is seldom that his successor can decipher it; and a new 
trial is the result. Mr. E. V. Murpny, one of the chiefs of the corps 
of official reporters of the Senate of the United States, has written to 
the owners of Benn Pitman’s shorthand publications, expressing the 
hope that some day there will be a system of phonography which will 
be legible to all shorthand writers, and expressing the opinion that the 
Benn Pitman method, modified so as to include what is valuable in 
other systems, would be the most satisfactory of any. The writer of 
this note, who has personally used the Benn Pitman system for forty 
years, does not believe that it is the best system. He does not believe 
that Benn Pitman improved upon the system of the original inventor, 
his brother, Isaac Pitman. The best shorthand writers whom we have 
ever known used the system of Isaac Pitman, and were not addicted to 
excessive abbreviation. Nearly all the so-called ‘‘ systems ’’ of phonog- 
raphy or sound-writing, in modern use among English-speaking 
people, seem to be founded on the system of Sir Isaac Pitman, and the 
modifications made by his brother, Benn Pitman. This is especially 
true of Graham, against whom Benn Pitman brought an action for an 
infringement of his invention. Graham’s system involved abbrevia- 
tions that entirely passed the limits of legibility. The limitations of 
the shorthand reporting of oral testimony in court are such that no 
system can be devised that will exclude the devices invented by the 
particular reporter to meet the exigencies of partitular situations. 
Nothing will ever succeed in making a representation of court proceed- 
ings accurate enough to deserve being called a record, unless it be 
something in the nature of a phonograph that will take down and regis- 
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ter with unfailing accuracy every sound uttered in court during the 
progress of atrial. We have known stenographers that, eliminating 
from their minds all attention to the meaning of what they were taking 
down, came near making such a transcript. Once upon a time in 
Judge Lindley’s court room in the St. Louis Circuit Court, — the room 
in which there is a skylight in the roof,— the light of the sun came in in 
such a manner as caused the Judge to say to the sheriff, ‘‘ Draw the 
curtain over the skylight.”’ The able court stenographer took this 
remark down as a part of the proceedings, and it went into the bill of 
exceptions and went to the Supreme Court on appeal. A phonograph 
of delicate make, would, of course, take down such a remark; but, in 
making up the transcript of the record, all extraneous matter, such, 


for example, as the sound of afist fight ene he lawyers, could be 
eliminated. 


CANDIDATES FOR THE OFFICE OF THE SIXTEENTH AMENDMENT. — 
There are a great many candidates for the office of the Sixteenth Amend- 
ment; and the question is, which will outrun the others and get in first. 
The New York Sun has grouped these candidates as follows: — 

Election of Senators by popular Vote cone 11 
Federal regulation of corporations and copartnerships.....+..+e+e« 
Inauguration Day in April.......... 

Taxing power of Congress enlarged or restricted........-eesseeees 
Woman suffrage. 
Anarchy & high 
Treason defined . oe 0000 
Congress to regulate marriage and 0606 0000 
Congress to regulate factory HOULS.......-seseeseccceececceeccecce 
No Federal or State aid to sectarian institutions.......... 
Uniform qualifications of electors if all States.... 
Assaulting high Federal officers a special crime 

Limited terms for Supreme Court Justices..........+.. 
Federal jurisdiction over use Of Water........-seesseeccereesceece 
Six-year Presidential 


We regret not to see in the above list an amendment fixing the presi- 
dential succession and taking the place of the present act of Congress on 
the subject. This act of Congress which has been on the statute books 
quite a number of years, is of doubtful constitutional validity, and Sen- 
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ator Hoar, its author, is understood as so regarding it. We said *‘ of 
doubtful constitutionality ;’’ but there should be no doubt upon the ques- 
tion at all; for itis clearly invalid unless Congress possesses the power of 
amending the Constitution. The Supreme Court has often performed ‘this 
office, but that has been done under the guise of interpretation. But for 
Congress to supplement that instrument in a matter of such prime impor- 
tance as the presidential succession, would seem to be beyond any power 
conferred by the Constitution itself upon the Congress, unless we resort to 
the clause ‘‘ to provide for the general welfare of the United States.’’ It is 
true that a settlement of the question who shall be President in caseof the 
death of both the President and the Vice-President might be regarded as 
providing for the general welfare of the United States, if the people of 
the United States did not have the power, and if they did not have ample 


time to settle the question in the constitutional mode, by a constitutional 
amendment. 


Hampton L. Carson on THE Drep Scott Decision: — Mr. Hamp- 
ton L. Carson, a distinguished member of the Philadelphia bar, and au- 
thor of a history of the Supreme Court of the United States, has recently 
communicated to the Saturday Philadelphia Record sketches of famous 


decisions of the Supreme Court of the United States. Among these 
he includes the Dred Scott decision. His observations concerning this 
celebrated case are obviously so just and sound, and are expressed in 
such an agreeable style that they deserve the attention both of the legal 
profession and of the general public. Written for the comprehension of 
the general public, his description of that case is all the more clear to 
members of the profession. He says: — 


I now turn to the most famous case historically in the books, which roused 
the country like a fire bell in the night, which set the Union on fire, nor ceased 
to burn till slavery was no more. The opinion in the Dred Scott case was read 
in open court by Chief Justice Taney on the 6th of March, 1857, two days after 
the inauguration of James Buchanan as President; the opinions of the Asso- 
ciate Justices —two of them, McLean and Curtis, dissenting — were read on 
March 7. Instantly the country, like a dry prairie, was wrapped in flame. 
The court had decided, so it was said, that the Missouri Compromise of 1820, 
by which slavery had been excluded from the territories north of 36 degrees 30 
minutes north latitude, was unconstitutional; that the Missouri prohibition 
was void, and that by force of the Constitution slavery could be carried, with 
all the elements of property in man over man, into all the territories of the 
United States, paramount to any popular sovereignty within the territories, and 
even to the authority of Congress itself. Worse than this, it was charged that 
the Chief Justice of the United States, an octogenarian of inhuman type, had 
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declared that ‘the black man had no rights which the white man was 
bound to respect.’”?” Mr. William H.'Seward, then a Senator of the United 
States from New York, afterwards Mr. Lincoln’s Secretary of State, in the de. 
bate upon the bill for the admission of Kansas into the Union, drew in vivid and 
bold lines a picture of a mock trial got up to serve a political purpose by pre- 
vious agreement with the President-elect, and conducted in the base- 
ment of the capitol in the presence of curious visitors to the seat 
of government, whom the dullness of a judicial investigation could 
not disgust. He charged that before coming into office the President- 
elect approached, or was approachea by, the Supreme Court of the United 
States; that on the day of inauguration there were whisperings between the 
President and the Chief Justice, and that the President,'in words as bland as 
those which the worst of Roman Emperors pronounced when he assumed the 
purple, announced with vague self. satisfaction the forthcoming extrajudicial 
exposition of the Constitution and pledged his submission to it as authoritative 
and final. The pageant ended, the judges without exchanging their silken robes 
for courtiers’ gowns, paid their salutations to the President in the executive 
palace, who received them as graciously as Charles I. did the judges who had 
at his instance subverted the statutes of English liberty; on the next day the 
Supreme Court dismissed the negro suitor to return to his bondage; a few 
days later copies of the opinion were scattered in the name of the Senate 
broadcast over the land, and simultaneously Dred Scott, who had played the 
hand of dummy in the political game, was voluntarily emancipated, and thus 
received from his master as a reward, the freedom which the court had denied 
him as aright. Such was Mr. Seward’s indictment. 

There can be but little doubt that the Dred Scott case hastened the Civil 
War, and that the passions excited by that ill-starred case deluged the land 
with blood and desolated the Union. There can be but little doubt that the 
manner in which the result was reached, viewing it from a technical point of 
view, shook to its foundations the confidence of the legal profession in the 
court as the arbiter of constitutional questions, from which it was many years 
in recovering; and even foreign critics of our Constitution, such as Dr. Von 
Hoist and Mr. Brice, regard it as one of the blunders which amount to political 
enormities. 

It is time now to see what the decision exactly was, and what was the real 
error committed by the court. It was a blunder —a blunder worse than a 
crime — for a court to attempt by extra-judicial utterances to endeavor to set- 
tle a political question, which lay beyond the pale of judicial authority, as the 
record in the case plainly shows. But let justice be done to Chief Justice 
Taney, who was maligned in all respects by the charge of complicity with the 
President, and particularly by the charge of uttering inhuman sentiments. I 
have heard this matter discussed by very many eminent lawyers from all parts 
of the country now gone to their rest, who were alive to all that was said and 
done at the time, and whose political views were in stern and implacable hos- 
tility to those of the Chief Justice, but I never heard oueof them deny that gross 
injustice was done in the partisan use that was made of the words, “ they had 
no rights which the white man was bound to respect.’? These words were torn 
from the context of the opinion, and quoted as though they expressed the per- 
sonal and individual views of the Chief Justice. Let us restore them to the 
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text and quote the entire paragraph, so that the reader of to-day may judge for 
himself. The Chief Justice was arguing that at the time of the adoption of the 
Constitution of the United States negroes were not citizens, and said: ‘“‘ They 
had for more than acentury before been regarded as beings of an inferior order, 
and altogether unfit to associate with the white race either in social or political 
relations; and so far inferior that they had no rights which the white man was 
bound to respect; and that the negro might justly and lawfully be reduced to 
slavery for his benefit. He was bought and sold, and treated as an ordinary 
article of merchandise and traffic whenever a profit could be made by it. This 
opinion was at that time fixed and universal in the civilized portion of the 
white race.”’ 

It is clear that this was not the statement of an individual opinion. The 
Chief Justice was a kindly man. He had long before manumitted all his own 
slaves; he had often when at the bar acted as counsel for negroes seeking 
their freedom; he had at the expense of much personal obloquy defended a 
man against the charge of inciting slaves to insurrection, and he had been 
seen to help a black child home with a pail of water. But these traits, 
which are indisputably established, were as nothing in the frenzy of the hour. 

I cannot expect the readers of The Record to enter into technical niceties, but 
I shall endeavor to show, very briefly, why the Dred Scott case was called an 
extra-judicial utterance. Scott, a negro of African descent, had sued in a 
United States court in Missouri, to establish his own freedom, and that of 
his wife and their two children, after having been unsuccessful in a similar 
suit in a Missouri State court. To give jurisdiction to the United States 
court he described himself as a citizen of the State of Missouri, while his 
reported master was described as a citizen of the State of New York — the 
courts of the United States having jurisdiction over controversies between 
citizens of different States. The defendant objected to the jurisdiction by a 
plea alleging that the plaintiff was not a citizen of Missouri, because he was a 
negro whose ancestors were of pure African blood, who had been brought 
into the country and sold as slaves. This plea was objected to by what is 
termed a demurrer, This was sustained and the defendant was ordered to 
plead to the merits of the action, which he did. The verdict of the jury 
found against the plaintiff on the facts, and the judgment was entered for 

_ the master. Scott then appealed to the Supreme Court. After the first argu- 
ment the conclusion was reached by a majority of the court that as the 
highest court of Missouri had decided, after a review of the facts, that Dred 
Scott was a slave, this was a question of the law of Missouri, on which the 
Supreme Court should, as was their habit, follow the law of the State. The 
opinion was prepared by Mr. Justice Nelson, and carefully avoided any con- 
sideration of the effect of a residence which Scott had had in the State of 
Illinois, which was territory embraced within limits where slavery was pro- 
hibited by the Missouri Compromise; and it was argued with much subtlety 
that this was a matter for the State court to decide, because the law of Illinois 
could have no extra-territorial effect such as Missouri might extend to it under 
the comity of nations. But as Missouri had not done so, the Missouri decision 
was to be followed. It will be seen that the court thus refrained from express- 
ing any opinion upon the constitutional power of Congress to prohibit slavery 
in the territories of the United States. The case was not dismissed for want of 
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jurisdiction, but the judgment of the Circuit Court that Scott was a slave was 
affirmed. This would have left the general question of the Missouri Compromise 
untouched. 

Somehow, however, Mr. Justice Wayne conceived the idea that it would be 
a good thing for the peace of the country at large, and would quiet all agitation, 
if the constitutiona] question could be determined, and in an unhappy hour he 
persuaded the majority of his brethren. This was after a reargument had been 
ordered upon technical questions of pleading. The court held —very strangely, 
as it appears to the lawyers of to-day, and that, too, without respect to 
party —that they could discuss the question on its merits and pass on the 
constitutional question after they had decided, under the plea to the juris- 
diction, that the lower court had not jurisdiction, and that the case 
ought to be dismissed. The common sense of the matter clearly 
was that if the lower court could not entertain the suit neither could the 
Supreme Court. If the lower court could not enter into the merits of the case, 
why should the Supreme Court do so? The pith of the matter is contained in 
the close of Mr. Justice Curtis’ dissent: ‘‘ I do-not consider it to be within the 
scope of the judicial power of the majority of the court to pass upon any ques- 
tion respecting the plaintiff’s citizenship in Missouri, save that raised by the 
plea to the jurisdiction; and I do not hold any opinion of the court, or any 
court, binding, when expressed on a question not legitimately before it.’? This 
is the view that has passed into history. The Supreme Court in an evil hour, 
after denying jurisdiction to the lower court, had reached out its hand and 
dragged into discussion a question which it could not touch unless properly 
befoxe it. Like all extra-judicial utterances it failed to bind. The conscience 
of the country was roused, and the decision that Congress could not prohibit 
slavery in the territories was reversed, not by a later decision, but upon the 
field of Appomattox. 


SCHEMES FOR A New Supreme Court Buitpine. — This subject to which 
we have recurred in these pages again and again, is now before Con- 
gress in several ways; but it is doubtful whether anything will be done 
at this session, as no party advantage can be secured, nor political 
capital acquired, through furthering such a measure. The rest of the 
session of Congress, instead of being devoted to useful legislation, will 
be consumed by the members of the two parties in parrying for party 
supremacy. It is a disgraceful spectacle, but one which inevitably at- 
tends popular government, especially in the United States. The Wash- 
ington Evening Star, of March 10, contains the following account of 
plans for a new Supreme Court building: — 


Senator McMillan to-day introduced a bill providing for the purchase of a site 
and the erection ofa building for the use of the Supreme Court of the United 
States. This bill authorizes and directs the Secretary of the Treasury to 
acquire by purchase or condemnation the site facing the Capitol grounds 
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east of the Senate wing of the Capitol and north of the Congressional Library 
building, and cause to be erected thereon a suitable building for the accommo- 
dation of the United States Supreme Court. The bill limits the cost of this 
building to 3,000,000 and provides for purchase of the ground by asking propo- 
sals for such sales. It provides that plans for the building shall be prepared 
under the direction of the Chief Justice of the United States and the Secretary 
of the Treasury, and shall be approved by the President of the United States. 
This latter provision is in conformity with a suggestion made by the park com- 
mission in effect that public buildings to be erected in the District of Columbia 
inthe future should have the approval of the President. Many years ago and 
fora long time, Presidents of the United States were directly responsible for 
any changes that were made in the Capitol building, and that building was 
regarded as under their direct supervision. Itis believed that the greatest uni- 
formity and the very best results will be made by applying this principle to all 
public buldings. 

The proposed building of the United States Supreme Court will be of a style 
of architecture that will harmonize with the building occupied by the Library 
of Congress, and will occupy the land north of East Capitol street, in the same 
relation to the Capitol as does the Library building, south of East Capitol 
street. The proposed building for the Supreme Court is in accordance with a 
general plan that has been advocated for very many years, and which from time 
to time has been pressed upon the attention of Congress. The idea that once 
prevailed for providing the Department of Justice and ‘the Supreme Court 
quarters in the same building is no longer entertained. A bill has already been 
introduced in the Senate providing for the Department of Justice, Department 
of State and offices for the President of the United States in a building to be 
located directly north of the State, War and Navy Department building, facing 
Pennsylvania avenue on the south, Lafayette Square on the east, 17th streeton 
the west and_.H street onthe north. The plan proposed for a Supreme Court 
building contemplates a building to be occupied by that courtalone. It will 
not only contain an adequate court room, where a limited number of visitors 
can be accommodated during sessions of the court, but will provide fora library 
for the court and office rooms for each of the justices. The members of the 
court at the present time have no offices at the Capitol in which they can do 
their work, and their accommodations are entirely inadequate to their needs. 
This building will be a model of fine architecture, and there is no intention on 
the part of any one in Congress to have it less imposing than is the Library of 
Congress building. 


The bill of Senator McMillan is simplicity itself. It is evidently 
designed merely to start the movement. It appropriates only 
$1,000,000 for the making of the start. It is in the following lan- 
guage: — 


A bill to provide for the purchase of a site and for the erection of a 
building thereon for the use of the Supreme Court of the United States. 
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Be it enacted by the Senate and House of Representatives of the United Stutes 
of America in Congress assembled, 

That the Secretary of the Treasury be, and he is hereby authorized and 
directed to acquire, by purchase, condemnation or otherwise, a site in the Dis- 
trict of Columbia facing the Capitol grounds, and cause to be erected thereon 
a suitable building for the use aud accommodation of the United States Supreme 
Court. That the cost of such site and building, including the vaults, heating 
and ventilating apparatus, elevators and approaches, complete, shal) not 
exceed the sum of three million dollars. The proposals for the sale of land 
suitable for said site shall be invited by public advertisement in two or more 
of the newspapers of largest circulation in said District for the period of at least 
twenty-one days prior to the date specified in said advertisement for the 
opening of said proposals. That thereafter the Secretary of the Treasury shall 
cause examination to be made of the said bids and the said proposed sites, and 
shall cause statements, maps and plats thereof to be taken and submitted to him; 
and thereupon the Secretary of the Treasury shall finally determine the location 
of said building and the amount to be paid for the site thereof. That there 
shall be available for the purposes of the said building of the money of the 
United States Treasury not otherwise appropriated, to be expended under the 
direction of the Secretary of the Treasury, in the purchase of site, in the prep- 
aration of plans and specifications, and the commencement of the construction 
of the building during the fiscal year, the sum of one million dollars: Provided, 
That the plans for said building shall be prepared under the direction of the 
Chief Justice of the United States and the Secretary of the Treasury, and shall 
be approved by the President of the United States. 


Hon. Wittiam H. Crargk.— Hon. Wittiam H. Crarg, of Dallas, 
Texas, has achieved an enviable distinction in the legal profession. 
He was president of the Texas Bar Association for the year 1896-97, 
and is the vice-president of the American Bar Association from Texas. 
In 1885 he read a paper before the Texas Bar Association on ‘‘ Deeds 
of Trust Preferring Creditors,’’ which attracted considerable attention. 
He recently tried his hand at politics, and sought the Democratic 
nomination for Congress. He opened his campaign at Garland, on 
January 17th, and made a brilliant and forceful speech, dealing with 
various political questions in their historical relations: the Tariff, the 
Trusts, the Ship Subsidy Bill, the Philippines, Cuba, Pensions, An- 
archy, etc. He opposed a protective tariff; opposed the trusts; op- 
posed the ship subsidy bill as an iniqitous measure, but overlooked the 
fact that in order to maintain our equality with other nations on the 
seas, we must resort to the same means of strengthening our merchant 
marine to which they resort; favored the granting of independence to 
the Philippines; favored the annexation of Cuba; showed the steady 
increase down to 1895 of our pension roll, and denounced it as a gi- 
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gantic corruption fund taken by politicians from the people to control 
elections ; and favored the construction of an Isthmian canal, on which 
subject he said: — 


The United States should construct, control, manage and own this canal, 
and the necessary preparation should be made therefor, independent of other 
powers and corporations. 


On the subject of anarchy he said : — 


The danger to the republic lurking in anarchy renders important the enact- 
ment of laws dealing with and looking to its suppression. It is within the 
unquestionable power of Congress to declare anarchy to be acrime against the 
existence, purpose and operations of the government. All governments neces- 
sarily possess the power of self-defense. It should not only make actual vio- 
lence a crime, but it should declare it to be a crime against the government to 
plot and teach the destruction of its representatives, instruments and agents of 
law and order. The constitutional guaranty of freedom of speech and of the 
press does not go to the extent of protecting persons in the open advocacy of 
the unlawful killing by violence of the necessary constitutional agents and 
representatives of the government. 

At the meeting in Cooper Union, New York, March 17th, 1891, to celebrate 
the anniversary of the Paris Commune, the principal speaker of the evening, the 
anarchist, Johann Most, said: ‘*I look forward with a great deal of joy and 
satisfaction in the hope that ere long the scenes that were enacted in Paris will 
be enacted in New York, and that the streets of New York will be covered with 
dead bodies, and the gutters will flow with blood and the houses will be a 
burning mass.”’ 

Czolgosz, after murdering ,President McKinley, said: “I had no feeling 
against the President. I shot him because he was the ruler, and held such 
power as I do not think any man should have.”’ 

The assassinations of President Carnot in France, and of the poor Empress 
of Austria, and the Barcelona outrages in Spain, were the result of the same 
anarchistic ‘ faith.” 


Whether we concur in these views or not — and they are not proper 
subjects of discussion in a legal publication — we feel inclined to ob- 
serve that this speech seems to have been too statesman-like for the 
people of his district, or else some other strong influence intervened ; 
for he was not nominated. 


Tue Boss-Mape Juper. — The Rochester Post, for April 9th, prints 
the following editorial under the head of ‘‘ The Boss-Made Judge :’’— 


In the address that the Hon. S—Eymour D. THompson of New York made 
before the Rochester Bar Association last evening, he called attention toa 
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serious evil that ought to be abated. Discussing the system of electing judges 
he said: — \ 

‘* Modern conditions in those parts of the American Union where judges are 
elected by the universal suffrage, and especially where they are elected for 
short terms, have wrought such changes that instead of leaning on the bar for 
support, the judges lean upon the party boss. As a general rule the boss judi- 
ciously refrains from interfering with the work of the judge in the ordinary 
administration of justice between suitor and suitor where party interests are 
not concerned. But where party interests are concerned, as, for example, in 
the contest for the possession of an office between the members of the 
rival political parties, the decision of a boss-made judge is not worth a 
guffaw. He dare not break with his party and decide in favor of a contestant 
who belongs to the opposite party. To this statement there is scarcely an 
exception, as shown by long lines of precedents. Moreover, in every case 
where the judge exercises what is called patronage, the party boss demands 
and receives his rake-off.’’ 

How this evil may be remedied is not cledr. But Mr. THompson’s state- 
ment suggests one thing that may be done. 

Of late a tendency has been manifest in the United States to place 
the appointment of officials and the decision of purely political matters in 
the hands of judges. The theory upon which this action is based is that 
judges are removed from political influences and will not be influenced by 
political considerations. Why any one should think that they are different in 
mental and moral make-up from other people we have always been at a loss to 
guess. We have, in fact, been inclined to the belief that they are not; and 
the views set forth by Mr. THompsoNn’ last night confirm us in this belief. 


Therefore, if judges cannot be removed entirely from political influences, they 
can at least be deprived of all patronage and their interference in political 
matters reduced to a minimum. 


It is painful to reflect upon the fact that in those States where the 
judges are nominated by political caucuses and elected by the 
people, — that is to say, where they are, for the most part, put on 
the bench by the party bosses, — they are, in popular language, said to 
be ‘‘in politics.’” Now, a judge should never be in politics.’’ Juris- 
diction over political matters ought to be withdrawn from him as far 
as possible. The habit of devolving political questions upon him for 
decision is pernicious. The writer of the above editorial is absolutely 
correct in his suggestion that judges are not different in their mental 
and moral make-up from other people. When you clothe them with 
conusance of political matters, — and especially when you confer upon 
them the power of making appointments to political offices, — they, to 
that extent, cease to be judges, and become politicians. The judge 
ought, so far as possible, to be placed in a position where he will have 
to deal with judicial matters only; where he has the fewest political 
appointments to make from which political bosses can get a ‘‘ rake- 
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off ;’’ where the party bosses will ignore him and forget him ; and where 
he will be, as far as possible, removed from their pernicious touch. 
This cannot be entirely brought about under any system. ‘There are 
certain ministerial officers, such as receivers of courts, commissioners 
to sell land, and the like, whose work is superintended by the judges, 
and who must and ought to be appointed by the judges. But what is 
called ‘‘ patronage,’’ and the work which properly belongs to adminis- 
trative or political boards, ought to be withdrawn from the judges as 
far as possible. 


JUDGES AND JupGEs. — There are judges and judges. ‘The nine jus- 
tices of the Supreme Court of the United States are all white haired 
save one, and his name is Wuire. He retains, with his youthful vigor, 
the black color of his hair, and he wrote his name away up by his opin- 
ions in the Insular Cases. Next on his left sits Justice McKenna, a 
thoroughly honest man, an able, faithful and painstaking judge, who 
during his short incumbency of the office, has done some excellent 
judicial work. 

On his right sits Justice Brown, a man who is easily ajudge. Labor- 
ious without struggling, he nevertheless labored so assiduously at his 
duties as entirely to lose the sight of one eye. The loss of it is not, 
however, observant even to a friend standing near him; and the fact 
that even to his near friends he seems to have two good eyes must 
tend to diminish the affliction. He is by nature social and hospitable, 
but without a trace of ostentation or affectation. His wife died in 
Europe a year ago, and full mourning on his hat still announces his 
irreparable loss. 

Among the colleagues of Justice Brown is an old college-mate, Jus- 
tice Brewer. They were graduated from Yale in the same class, we 
have been told, and are very fond of each other. At the time when 
Justice BREWER was appointed he and Judge Brown were both can- 
didates for the appointment; but when each heard that his old col- 
lege friend was a candidate he refused to allow his own friends to press 
his own appointment. The two college-mates resemble each other in 
several particulars, — in the greatness of their intellectuality and in the 
sweetness of their natures. We heard a gentleman in a position to 
express a sound judgment upon the character of Justice Brewer say 
that he had all the intellectual greatness of the Field family, to which 
his mother belonged, without any of their angularities. His temper is 
sweet, responding readily to kindness and readily forgiving wrongs, 
especially if they are unintentional. As was said of the great Dr. 
Lushington, he ‘‘ wears his weight of learning lightly, like a flower.’’ 
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Justice Gray had a slight attack of paralysis last winter. Ac. 
cording to the diagnosis of his physician, there was a congestion of 
blood in a portion of his brain, but no extravasation. He slowly re- 
covered, and before he could get back into the harness he persisted in 
receiving records, and doing such portions of the work of the court as 
he could do at home without hearing argument. In this way at the 
time of the present writing he is sitting in an easy chair three hours 
of each day doing his work against the protests of his colleagues, and 
bearing the orb of his fate. Nothing which he could do in the span of 
lite which yet remains to him could further build, finish or ornament 
the massive structure of the great judicial career which, during so 
many years, he has so laboriously built up. The greatest judge, we 
submit, that the processes of judicial evolution have yet reared in our 
country, not excepting Marshall. His persistency in continuing his 
work when he ought to be enjoying complete rest may be an illustra- 
tion of the maxim that ‘* knowledge comes but wisdom lingers.’’ 

Justice HarLan, who sits at the right of the Chief Justice, is a man 
of giant stature built up in the limestone regions of Kentucky. His 
mind is as strong as his body. He has his own way of thinking, and 
when he makes up his mind upon any question he turns neither to the 
right nor to the left. The sentences of his dissenting opinions fall like 
the blows of a sledge hammer. Whether he is always sound, —in 
other words, whether we always agree with him, — we always read his 
opinions with interest and satisfaction. 

Justice Surras has been called the bookworm of the court. He takes 
no delight in the social diversions of the Capital. Instead of being at 
a dinner where he might be expected, he will be found bending over a 
book. His learning is great; his sense of justice is strong. If he is 
deficient in any point, it is possibly in the power of exposition. He 
does not seem to be able to ‘‘ wreak his thoughts upon expression,’’ so 
to speak. But in most cases his opinions impress the reader as being 
sound, clear, just, and well fortified by judicial precedents. 

On the extreme right of the court sits Justice Pecknam. It is said 
that in amiability, in sweetness of temper, he is the equal of Brewer 
or Brown; and he is a sound lawyer and strong judge, gifted with a 
good power of expression. 

Chief Justice Futteris the very pattern of courtesy and urbanity as 
a presiding judge. His ideas are clear and are expressed with ease and 
grace. He has written some of the most notable opinions of the court, 
and has founded an enduring reputation. 

We have heard it said that in former days, — inthe days of MiLteR 
and Frevp and Brapiey and Strone, —the court was stronger than it 
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is now. But perhaps this is merely the old, old story of ‘‘ the good old 
times — old times were always good.’’ The court is now sound and 
strong. If it was very much divided in opinion in the Insular Tariff 
Cases, that was due to the novelty and to the inherent difficulty of the 
questions which arose in those cases. The old court might have been 
divided in much the same way. Certain it is that the judges do not 
divide according to political predilections. No political party has a 
ring inthe nose of any of them. Frs.p, though a Democrat in bis 
political affiliations, was one of the greatest Federalists that ever sat 
upon that bench, notexcepting Marshall. Warre, appointed by Presi- 
dent Cleveland when sitting in the Senate of the United States as a 
Democrat from Louisiana, delivered a great opinion in the Insular Tariff 
Cases, upholding the position taken by the Republican administration. 
On the other hand, Brewer and Harwan, both Republicans in their 
former political affiliations — both appointed by Republican presidents, — 
took the view that the Constitution follows the flag, and that wher- 
ever the flag goes those principles of constitutional liberty and right 
imbedded in the Constitution and in several of its amendments, also go. 


CouRTS AND JUSTICE IN THE Puitippines.— We have received from 
Hon. Henry C. Ing, a copy of Act No. 136, providing for the organ- 
ization of courts in the Philippine Islands; of Act No. 140, defining 
the judicial districts and fixing the salaries of the judges, and the times 
and places for holding the courts; and of Act No. 190, providing a 
code of procedure in civil actions and in special proceedings. We 
understand that the work of preparing these acts has been performed 
by Judge Ipz. An examination of them will show the very consider- 
able progress which has been made in providing a judicial system for 
the islands. At the time when we received these documents, the code 
of criminal procedure had not yet been completed. There are some 
features of the code of civil procedure that may interest our readers. 

Section 7 abolishes the use of stamped paper, and thereby does 
away with one of the greatest nuisances which has existed in the 
islands under Spanish law. 

Section 8, prohibiting the challenging of judges, and all other 
judicial officers, puts an end to one of the most  pestiferous 
provisions of Spanish procedure, under which a judge could at any 
time be challenged for supposed friendliness or hostility to either 
party, or to the counsel of either party; whereupon the trial 
was. stopped, and the question of the competency of the judge 
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was referred to another judge to try. An endless chain was 
created by the fact that the judge trying the question of competency 
could at any stage of that trial be challenged in like manner, which 
second challenge could be referred to another judge to try; and so on 
ad infinitum, resulting in an absolute arrest of all progress in judicial 
trials. 

Section 10 does away with the secrecy formerly prevailing in courts 
of justice under the Spanish regime, and makes all trials open and 
public, as they ought to be. 

Section 26 places the authority of lawyers to appear for their clients 
upon the same basis that exists in the United States. Heretofore, a 
lawyer could appear only when authorized by power of attorney. This 
document was liable to be found insufficient in form at any stage of the 
proceedings, whereupon the whole proceeding would be dismissed. 

Section 39, dealing with the subjeet of pleadings, makes the system 
of pleading analogous to that which obtains in courts of equity in the 
United States. This will diminish the volume of a record of pleadings 
to probably one-tenth the size which it attained under Spanish proce- 
dure; and incidentally will satisfy our learned friend Mr. Bonney of 
Chicago. 

Section 114 provides for the introduction of all parties interested in 
the subject-matter of the controversy, according to the course of courts 
of equity in the United States. 

Section 141, et seg., relating to exceptions, provide for but one 
appeal, and that at the end of the action in the lower court, all ques- 
tions being reserved by exception. This cuts up by the roots the 
Spanish system of successive appeals to the Supreme Court on inter. 
locutory matters and matters of procedure. 

Section 153, e¢ seg., contain the germs of a jury trial as nearly, it is 
supposed, as conditions in the Philippines will warrant at the present 
time. The system is not new. It is the one which prevails in the Brit- 
ish Crown colonies and in the German colonies, and the one which was 
provided in the Berlin treaty, relating to the tripartite government of 
Samoa. 

Chapter 9 deals with special remedies familiar to American law, but 
many of them unknown to Spanish procedure. 

Chapter 10, providing for rules of evidence, was deemed to be indis- 
pensable in a code of procedure, because, under the Spanish system, 
there were, in many cases, no rules of evidence, while in other cases, 
the judges were bound by hard-and-fast rules, which often worked to 
the defeat of justice. 

Chapter 21 places the subject of costa substantially on the same basis 
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as they are placed in the Federal courts in the United States. This 
change was indispensable. Under the Spanish system the defeated party 
was visited with the payment of the fees of the lawyer of the success- 
ful party, and it was the established practice to charge in such cases 
several times as much as the client himself would have been charged, 
and to allow such charges upon the testimony of other lawyers that 
they were proper. 

Chapter 22, dealing with proceedings in the Supreme Court, limits 
those proceedings, with certain exceptions, to the revision of questions 
of law as contradistinguished from questions of fact ; whereas, under the 
Spanish procedure, all testimony had to be taken in writing, signed by 
the witnesses, and was reviewed by the Supreme Court, making an 
enormous record, and involving great expense and delay. 

In an article upon judicial procedure in Sweden, published ina 
former number of this Review, that eminent Swedish lawyer and legal 
writer, Herr Gustav Edw. Fahlcrantz, pointed out the existence of the 
same cumbrous practice. 

Section 784 contains a large number of forms of very great sim- 
plicity, but undoubtedly necessary for the purpose of showing the 
Spanish and Filipino lawyers the method in which their prolix plead- 
ings could be abbreviated without detriment. 

The whole theory of this Code of Civil Procedure has evidently been 


to simplify the procedure, so that the Spanish and Filipino lawyers 
could the better understand it, and to make civil proceedings in the 
courts of justice as expeditious as practicable. 

It is evident that, in preparing it, Judge Ine has ‘‘ done the State 
some service.’’ We hope at a future time to allude again to this most 
interesting publication. 


Recent EXPRESSIONS UPON THE Limits OF THE Duty or aN ADvo- 
caTE.—In two recent Bar Association addresses, one by James 
Hacerman, of Missouri, before the Kansas Bar Association, and the 
other by Szrmour D. Tuompson, of New York, before the Rochester 
Bar Association, opinions were expressed as to the nature and extent 
of the duty of an advocate in defending his client. Both alluded to 
the celebrated passage in the speech of Lord Brougham, inthe defense 
of Queen Caroline in the House of Lords, and both disapproved of Lord 
Brougham’s assertion that it is the duty of an advocate to ‘‘ go on, 
reckless of the consequences, if his fate it ‘should unhappily be, to 
involve his country in confusion for his client’s protection.”’ But Mr. 
Hagerman printed an extract from a subsequent letter of Lord 
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Brougham’s in which he says ‘‘ that the statement was anything rather 
than a deliberate and well-considered opinion. It was a menace, and 
it was addressed to George IV., but also to wiser men, such as 
Castlereagh and Wellington.’’ Certainly a passage in a speech which 
put Client above Country, could not have been ‘deliberate and well 
considered.’’ Possibly our readers may be interested in the manner 
in which the limits of the duty of an advocate were treated in these 
two addresses. 
Mr. Hagerman said: — 


The lawyer should be courageous and bold. He should belong to no man 
but wear his own hat and own his own conscience. When deliberately enlisted 
in his client’s cause he should if necessary stand for his client’s rights against 
the combinations of the strong, the wealthy and the powerful, the tyranny of 
administrations, the oppressive or unconstitutional measures of legislatures 
and of Congress, the fury of the mob, the clamor of the press or the outcry 
of the populace. Neither the frowns of power nor the railings of demagogues 
nor the specious flatteries of the timid and time-serving nor the alluring 
bribes of place or patronage or riches should swerve him from his duty. 
The weaker, poorer and more deserted the client and the stronger the adverse 
currents of passion and prejudice against him the greater the necessity for 
the activity and courage of the lawyer. 

The most highly colored picture of the devotion which an advocate is 
supposed to owe to his client is that drawn by Lord Brougham in the well- 
known and striking passage that occurs in his defense of Queen Caroline 
before the House of Lords: — 

‘IT once before took occasion to remind your lordships, which was unnec- 
essary, but there are many whom it may be needful to remind, that an ad- 
vocate, by the sacred duty which he owes his client, knows in the discharge 
of that office but one person in the world, that client and none other. To 
save that client by all expedient means, to protect that client at all hazards 
and costs, to all others, and among others to himself, is the highest and most 
unquestioned of his duties; and he must not regard the alarm, the suffer- 
ing, the torment, the destruction which he may bring upon any other. Nay, 
separating even the duties of a patriot from those of an advocate, and cast- 
ing them, if need be, to the wind, he must go on reckless of the conse- 
quences, if his fate it should unhappily be to involve his country in con- 
fusion for his client’s protection.” 

It will be interesting to quote, with reference to this passage, an extract 
from a letter which Forsythe, autbor of History of Lawyers, received from 
Lord Brougham in 1859. He said: — 

‘IT wish to mention to you, in reference to what you discuss in chapter 10, 
on the duties and rights of an advocate, and where you refer to what has been 
so often the subject of dispute, my statement in the Queen’s case. The redl 
truth is, that the statement was anything rather than a deliberate and well-con- 
sidered opinion. It was a menace, and it was addressed chiefly to George IV., 
but also to wiser men, such as Castlereagh and Wellington. I was prepared, 
in case of necessity, that is, in case the Bill passed the Lords, to do two things: 
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first, to resist it in the Commons with the country at my back; but next if need 
be to dispute the King’s title to show he had forfeited the crown by marrying a 
Catholic, in the words of the act ‘as if he were naturally dead.’ What I said 
was fully understood by George IV.; perhaps by the Duke and Catlereagh, and 
I am confident it would have prevented them from pressing the bill beyonda 
certain point.” 

Attorney is synonymous with agent, aud advocate in its original significa- 
tion means friend. The principal has no right to ask an agent to do anything 
fraudulent or unlawful, and a friend can truly serve a friend only when he serves 
him honorably. There is no room for the assumption that a lawyer can do for 
a client what he could not rightfully or lawfully do for himself. It is a funda- 
mental, personal and inalienable right of a citizen to consult a lawyer of his 
own selection as to his legal rights touching transactions in the 
present and future and as to his legal responsibility for things done 
in the past, and the seal of confidence and privileged communication 
shields the consultation, and the true lawyer will guard it as if 
it were the confessional. Under the cloak of privileged communication 
the lawyer cannot advise for the client a course which it would be fraudulent 
or illegal for him to adopt were the case his own, nor can he rightfully advise 
the client to a course which, if known, could not be justified before the judges 
and the bar under the ethics of the profession, as known and practiced by its 
highest and noblest members. I have often thought that every professor in a law 
college should be required during the last year of the senior class to deliver and 
have published one lecture on the ethics of our profession. It should be man- 
datory that he express his own matured views, and, where he has beena 
practicing lawyer, state the rules which have governed him. Every judge at 
least once during his term of office should deliver a kindred address, reduced 
to writing. Sucha series of lectures and addresses though tautological would 
arouse wide interest, provoke much discussion, show differing opinions, do 
great good and lead to an ultimate code of professional ethics of high value and 
commanding influence. 

The inscription on the coat of arms of my own State, “‘ Let the safety of the 
people be the supreme law,’’ should be the guide of the lawyer, and that can 
best be secured by pure and impartial courts aided in their wholesome work of 
the administration of justice by a fearless and independent bar. 


Upon this subject of the limits of the duty of an advocate as be- 
tween his Country and his Client Mr. Thompson said : — 


For a Jawyer, next to allegiance to Country comes allegiance to Client. 
Allegiance to client, a principle through the operation of which the mem- 
bers of our profession have been bound up in the misfortunes and in the 
miseries of their clients, through good and ill, through doubt and difficulty 
and danger, is the flowering honor of our profession. If this trait were 
not undoubted and acknowleged, the legal profession would not command 
the confidence of the public, the dearest interests of life would not be com- 
mitted to lawyers with undoubted confidence as now, nor would the tenderest 
secrets be revealed to them with absolute confidence that they would never 

be betrayed. Nevertheless, I place allegiance to Country above allegiance 
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to Client. I protest against the celebrated dictum of Lord Brougham, in his 
speech in defense of Queen Caroline, that it is the duty of a lawyer to stand 
by his client, although to do so may involve his country in confusion, [| 
say most earnestly that there is no such duty. But in considering this 
question we must distinguish between one’s country and the government of 
that country; between the masses of the people and the temporary tenants of 
governmental power. It is the government that prosecutes in point of fact; it 
is the country only in theory. The lawyer who interposes his strength, his 
learning, and his reputation, between his trembling client and the 
onsets of a powerful and well-organized governmental machin- 
ery, does not act or speak against his country, but only against 
the temporary tenants of its governmental power. The true 
spirit of the advocate was voiced in the speech of William H. Seward, 
in addressing the jury in ‘*The Great Railroad Conspiracy Case,’? which was 
tried at Detroit, Mich., during the summer of 1851. Fifty citizens of a country 
town on the Michigan Centra) Railroad had been indicted for a conspiracy to 
destroy the property of the Michigan Central Railroad Company, and to iater- 
ruptits traffic. Thirty-seven of them were brought to trial at Detroit. Mr. 
Seward was then a Senator of the United States. He had acquired fame in the 
annals of criminal trials for defending two persons accused of murder, — Wyatt 
and Freeman. Some time after the trial had begun, the prisoners telegraphed 
to Mr. Seward at his home at Auburn, stating that, in consequénce of the 
wealth and influence arrayed against them, they were unable to procure proper 
counsel at home, because, with one exception, every counsellor in the city and 
State, qualified to defend them, either had been retained by the prosecution, or 
had been induced to decline to appear for the defense. With the true spirit of 
the advocate, Mr. Seward responded to thiscall of duty. In his address to the 
jury, he justified his motives and his conduct in this language: ‘‘ Forty and 
more citizens of this State were accused of a felony, and demanded what its 
constitution assured them, a trial by jury. Av advocate was indispensable in 
such atrial. They required me toassume that office, on the ground of neces- 
sity. I wasan advocate by profession. For me the law had postponed the 
question of their guilt or innocence. Can any one furnish me with what would 
have been a sufficient excuse for refusing their demand? ”’ 

A nobler statement of the attitude and duty of an advocate was never deliv- 
ered. It is not for him to prejudge the guilt or innocence of hisclient. An ad- 
vocate who would subject his client to an inquisitorial process of interrogation, 
and who, upon the answers wormed or cajoled out of him, would decide that 
he was guilty, and upon that conclusion refuse to defend him, would deserve 
the contempt ofall honorable men. It is absolutely necessary to the safety of 
the innocent that every man accused of crime, should be as fully and fairly de- 
fended as the merits of his case will admit of. This State and other States 
have acted upon that principle by providing for the defense of indigent persons 
accused of crime, at the expense of the State. 

Years afterwards, in a notice upon the death of Mr. Seward, a writer in the 
Chicago Legal News inserted a passage which vindicated Mr. Seward’s estimate 
of his duty on that occasion: ‘With manly courage,’’ said this writer, “he 
fought through, amidst obstacles unexampled, The Michigan Central Railroad 
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Conspiracy Case, as itself a conspiracy of corrupt perjury against the accused; 
and time has vindicated his correctness.” ! 

A true illustration of the extent of the duty of the advocate toward a client 
seemingly guilty, is offered by the case of two distinguished lawyers of this 
State, who at the earnest request of the Bar Association of Buffalo, and of the 
judge whose duty it became to preside at the trial of the assassin Czolgosz, 
consented to defend him. The fact of his assassination of President McKinley 
was publicly known, and was not denied by him or by any one in his behalf. 
There could be but one defense, and that was that the assassin was insane. A 
lawyer, pursuing the ethics announced by Lord Brougham, would have placed 
the rights of his client so far above the rights of his country and of society, that 
he would have raised every conceivable technical defense, and thrown every 
technical obstacle in the way of the prosecution which ingenuity could invent; 
would have turned the trial into a bear garden, like the trial of Guiteau, and 
would have prevented the culprit from reaching the dues of justice for many 
months, perhaps for years. Instead of this, we had the spectacle of a trial 
where the advocates who had assumed the unpleasant burden of defending the 
prisoner acted in his hehalf to the limit of the line of duty, and went no 
further. The defense of insanity was raised, and fairly made, but as no 
evidence could be adduced to support it, it was not, and could not 
have been pressed. The judge was impartial in his charge. When the jury 
retired to consider of their verdict, they could not have had any doubt as to 
their duty; but they, nevertheless, remained for some time in their consultation 
room, to give a decent appearance to the part which they took in the adminis- 
tration of justice in a case so solemn. They brought in a verdict of guilty. 
Afterwards the prisoner was called up for sentence. He could not offer any 
reason why sentence should not be passed upon him. It was passed. He was 
allowed the respite of thirty days prescribed by the law of this State between 
sentence and execution: a respite which may be a solace to the prisoner under 
any circumstances, and which may be an advantage to the innocent unjustly 
condemned. Public justice was thus decently vindicated; and I have yet to 
hear alawyer say that the distinguished members of the profession who un- 
dertook the defense of that wretched man were blameworthy in not going 
beyond what they did. ; 


1 See an account of ‘‘The Michigan 28, et seg., written by B.S. Lapp, Esq., 
Central Railroad Conspiracy Trial of of Boston. 
1851,”? 24. AMERICAN Law REVIEW, p. 
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NOTES OF RECENT DECISIONS. 


Pusiic Orrice: RemovaL oF SHERIFF FROM OFFICE BY THE GOVER- 
NOR OF THE STATE— GROUNDS ON WHICH REMOVAL MAY BE MapE— 
WHETHER CERTIFICATE OF GOVERNOR ConcLusiIveE. — The case Guden v. 
Dike, recently decided in the Borough of Brooklyn, of the city of New 
York, presented some very interesting questions. The Constitution of 
New York contains the following provision: ‘‘ The Governor may re- 
move any Officer in this section mentioned, within the term for which 
he shall have been elected; giving to such officer a copy of the charges 
against him, and an opportunity to be heard in his defense.’’ Among 
the officers ‘‘ in this section mentioned ’’ is a sheriff. It is extraordi- 
nary that the builders of a constitution should have vested in the Gov- 
ernor the power of removal, without defining the causes for which the 
power might be exercised: thus vesting in him the power to make the 
law under which a removal might take place, and then to execute it in 
a proceeding which has all the characteristics of arbitrary power, and 
of an ex post facto law. Under this provision, the district-attorney of 
the city of New York was removed by Governor Roosevelt, upon 
charges, and another district-attorney was appointed in his place. 
Governor Roosevelt was a Republican; the district-attorney who was 
removed was a Tammany Democrat; and the person appointed in 
his stead was a Reform Democrat. In the case now about to 
be described, a Reform ticket had been gotten up. On this ticket 
was one Guden, a candidate for the office of sheriff of Kings 
County (Brooklyn). Prior to election he had entered into a 
corrupt compact with a member of the bar who was an active politi- 
cian, that, if elected, he would appoint this lawyer to the statutory 
office of sheriff’s counsel. He was elected to the office. In order to 
be inducted into it, it was necessary for him to take an oath of office, 
which, in view of the fact that he had made this corrupt bargain, was 
unquestionably a false oath. This matter having been brought to the 
attention of Governor Odell (also a Republican), he cited Guden to 
show cause why he should not be removed from office, and, after hear- 
ing him, made the following judgment or sentence of removal : — 
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Charges of malfeasance, misfeasance and neglect of duty in office having 
been preferred against Charles Guden, the sheriff of the County of Kings, by 
Thomas O. Piper and another of said county, and a copy of such charges hav- 
ing been served upon him and an opportunity given him to make a defense 
thereto, and he having thereafter been heard before me at the executive 
chamber in the city of Albany in person and by counsel, and the witnesses 
produced by bim having been duly examined; now, therefore, it appearing to 
my satisfaction that the usefulness of the said Charles Guden in the office of 
sheriff of the County of Kings is at an end, it is hereby ordered that the said 
Charles Guden be and he hereby is removed from the office of sheriff of the 
County of Kings. 


Thereupon, the Governor appointed one Dike to the office of sheriff in 
the place of Guden. Guden, acting under legal advice, challenged the 
rightfulness of his removal, fortified himself in the office of sheriff, and 
resisted ouster. After some delay, hesitation and manoeuvering, Dike 
applied to the Governor for counsel as to the course he should pursue, 
and the Governor advised him—but this is only news- 
paper report—to ‘‘take Guden by the scruff of the neck and 
throw him out.’’ Thereupon Dike and his followers broke into 
the office, and Guden, having resisted sufficiently to emphasize his 
protest, yielded to force. In the meantime he had appealed to the 
courts. ‘The question now came up before Mr. Justice Gaynor, sitting 
in the Supreme Court of the State of New York, for the County of 
Kings, on an application made by Guden for the books and papers of 
the office of sheriff. The decision of this application necessarily 
decided the question who was the rightful incumbent of the office. 
Mr. Justice Gaynor, in a very clear and strong opinion, published in the 
Brooklyn Eagle for March 23d, held that the Governor exercised his 
power of removal without jurisdiction, and that Guden was conse- 
quently the rightful possessor of the office. The substantial ground of 
his decision was that the power of removal granted by the Constitu+ 
tion was not arbitrary, but that a removal could only take piace for an 
offense committed in office, and that it could not take place for an 
offense committed prior to being inducted into the office, although the 
offense related to the future conduct of the incumbent if the office. 
After quoting the constitutional provision above set out, the learned 
justice expressed his views as follows: — 


What the nature of the charges must be, or what charges will suffice, is not 
in such clause or elsewhere specifically prescribed, and that is what gives rise 
to the question in dispute. The officers mentioned in the said section are 
sheriffs, county clerks, registers and district attorneys, all county officers. But 
by sections 97 and 122 of the charter of the city of New York, the Governor is 
given in so many words power to remove the mayor and controller of that city 
‘in the same manner as sheriffs.” 
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Thus, all that we have is that the Governor is given the power to remove 
those high officers, and the only manner prescribed is by this clause of 
the Constitution — viz., he may remove an officer “ within the term for which 
he shall have been elected,” after “‘ giving to such officer a copy of the charges 
against him, and opportunity to be heard.”’ 

These are clear words of limitation on the power given. Concededly, to 
remove without any charges being made, or without a hearing, would be un- 
constitutional and void. On the very same principle, if the charges filed are 
of facts which cannot in law be charges at all, they give no jurisdiction, and to 
remove on them would be an unconstitutional and void act. Could it be con- 
tended that charges that the official had kept before coming into office, or was 
keeping, a liquor saloon, or that he had been or was an agnostic, would give the 
Governor jurisdiction to remove? Nevertheless because the nature of the 
required charges is not specifically defined, the claim is set up that any kind ofa 
charge, i.e., a charge of anything the Governor may deem sufficient and done by 
the accused at any time in his life, whether before or after he came into office, 
will suffice. 

It does not seem possible to entertain a doubt that the Governor is not given 
any such sweeping and dangerous power as this. There is nothing in the 
words used to indicate it, and during the eighty years that this provision has 
been in the Constitution no Governor or any one else up to the present time has 
claimed or, so far as known, supposed that such power existed. To interpret 
the words of the Constitution as conferring power on the chief executive not 
only to remove officials chosen by the people for breaches of official duty com- 
mitted in their offices, but also to remove them for anything else he may see fit, 
whether committed before or after they got into their office, would be contrary 
to the development and history of our system of government and to the law and 
practice in similar cases from the earliest times. 

When the words of the clause of the Constitution in question are looked to 
closely, they are found to confer no such power, but the contrary. They give 
the Governor the power to try and remove officials, but require as a condition 
precedent to his exercise of such power, that ‘‘ charges”’ be first presented 
against them. The clause does not in so many words say that such charges 
shall be of acts or omissions in office. Nor does it say that they may be of 
acts committed before the official came into the office. That it means acts or 
omissions in office, however, we all know. But on what does the claim rest 
that it means more than that, i. e., that it also means acts committed before 
the official came into office, i. e., that his whole life is subject to attack and 
trial before the Governor? We all know that it means acts in office. To hold 
that it also means acts committed before the official came into office, would be 
to read into the clause something which is not there, and which would be most 
astonishing in this or any other free State if it were there; for it would allow 
an appeal from the people who elect their officials, to the Governor on the ques- 
tion whether the officials of their choice should serve or not. The plain pur- 
pose of the provision is only to make the official responsible as an official, i. e., 
for his conduct in office, to the Governor, and not to make him responsible or 
answerable at all in his private character. 

And the words used forbid the idea that they confer the power claimed. 
The power given is to remove on charges an official ‘‘ within the term for which 
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he shall have been elected.’’ If the intention was to empower the Governor 
to remove for acts committed in the man’s past life, the Governor would not 
be thus limited to action “ within the term ”’ —i. e., after the official had come 
into office. On the contrary, the Governor would have been empowered to hold 
his court and try elected officials in advance of the beginning of their term;, 
and exclude them from entering therein, and a regular court for that purpose 
by the Governor after each election would be in order. 

And there is broader ground to stand upon. The clause of the Constitution 
in question has to be interpreted in harmony with our theory and system of 
government, and also with the law and practice in like case as it had existed 
up to the time of its enactment. To interpret it contrariwise would not only 
be unreasonable, but contrary to settled rules of construction. The words 
used had a settled meaning at the time they were put in the Constitution. They 
had not been theretofore taken to mean a power of removal for anythiog done 
by the official before he came into the office. The common law power of re- 
moval was for neglect or misconduct in office only, as wili be seen later on, 
except for indictment and conviction of a crime so infamous as to render the 
offender unfit to hold any office. It was in this light that this clause was 
framed, and it wasthis power and no other that was intended to be put in the 
Constitution. The meaning which such general words had at common law was 
cuntinued in the Constitution. This is in accordance with a settled rule of 
construction.! To now interpret such clause, so framed and intended, as con- 
ferring the unrestrained and unlimited power of removal contended for, would 
be to substitute a meaning which a general power of removal never had from 
the beginning. 

The power of removal for neglect or misconduct in office had been exercised 
from time immemorial, and needed to be lodged somewhere, and the people 
lodged it in this instance, through the Constitution, with the Governor. That 
they should confer such power in respect of neglect or misconduct in office was 
in accordance with our system of government, its history and traditions, and 
established law and practice. That they should mean to go further, and extend 
such power io the removal of officials at the will of the Governor for anything 
he saw fit, whether committed by them before or after they came into office, is 
an idea so contrary to our theory of government, its history and traditions, and 
immemorial common law and practice that it cannot be entertained, since it is 
not expressed by the people in unmistakable words. The setting up of such an 
appeal from the electors to the Governor was never dreamed of. 


After examining some precedents bearing on the question of the 


grounds for which a public officer may be removed, the learned Justice 
proceeded to say : — 


Although no charges whatever against Guden in bis office were made be- 
fore the Governor, as has already been seen, the Governor nevertheless certifies 
in his certificate of removal that such charges were made. The certificate is 
signed by the Governor and sealed with the seal of the State, and is as fol- 
lows: — 


[yuoting the certificate of the Governor above set fortb.] 


1 Sutherland on Stat. Constr., Sec. 291. 
VOL. XXXVI. 29 
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This certificate is untrue in alleging that charges of malfeasance, mis- 
feasance and neglect of duty “in office ’’ were preferred; but the question is 
presented whether it must be taken as true and binding, and whether, there- 
fore, a court may go behind it and look at the charges filed, in order to get 
the truth —i.e., that charges such as are mentioned in such certificate were 
never preferred. If this applicant is foreclosed by this untrue certificate, 
he is in evil case, indeed. But he is not in such case. The charges them- 
selves may be looked into to find the truth. The certificate and charges are 
the judgment roll, so to speak. If, for instince, no charges at all had been 
preferred, would this false certificate be unassailable? No authority for such 
a proposition has been suggested; and the case actually here is no different, 
for charges not sufficient to give jurisdiction are in fact and in law no 
charges at all. The charges in this case were no more effectual to confer 
jurisdiction than charges that Guden was or had been an infidel, or kept or had 
kept a liquor saloon, would have been. 


A great many capable lawyers regarded this decision as sound. They 
reasoned that, the Constitution not having defined the causes for which 
a public officer might be removed by the Governor, those causes neces- 
sarily became the subject of judicial definition; and that the obvious 
meaning of the Constitution restrained those causes to misdemeanors or 
misprisions happening while in office, either in the discharge of the 
duties of the office, or of a nature to demonstrate the unfitness 
of the incumbent to hold the office. Nevertheless, the Appellate Divis- 
ion of the Supreme Court of New York composed of five judges, 
unanimously reversed the decision of Mr. Justice Gaynor. 

The opinion of the Appellate Division proceeds on the ground that 
the power of removal conferred upon the Governor by the Constitution, 
is not to be restrained to offenses committed in the exercise of the 
office, but that it extends as well to offenses directly connected with 

the office; and consequently that it extends to a removal for the mak- 
ing of a corrupt agreement, which, if carried out, would affect the in- 
' tegrity of the incumbent in exercising the duties of the office. 

The opinion of the Appellate Division was delivered by Mr. Justice 
Wittarp Bartiett. After quoting the provision of the Censtitution 
of the State of New York, above set out, it proceeds as follows :— 


The officers referred to in the section are sheriffs, clerks of counties, district 
attorneys and registers in counties having registers. 

It is plain, from the language which I have quoted, that the Governer’s 
power of removal over these officers is not absolute. It is a condition prece- 
dent to the exercise of that power that there shall be charges against the 
officer; that a copy of the charges shall be given to him; and that he shall be 
afforded an opportunity of being heard in his defense. The language of the 
Constitution, in respect to this matter, necessarily imports more than is ex- 
pressed. It plainly means that the charges must consist of matters which a 
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public officer may reasonably be required to defend himself against. Hence, it 
is clear that trivial allegations in no manner affecting the character of the in- 
cumbent or his ability to discharge the duties of his office, are not within the 
contemplation of the fundamental law. I think it may fairly be said that the 
charges to which this constitutional provision refers must be such acts of 
commission or omission as affect the usefulness of the incumbent as a public 
officer. 

But, assuming this to be so, it is said that those acts, in order to furnish 
the necessary constitutional ground for removal by the executive, must be 
alleged to have been committed and must have been committed after the begin- 
ning of the term of office; and, because the alleged misconduct of Guden oc- 
curred before his election, it has been held that it afforded no basis for the 
action of the Governor. 

In considering this question and in determining this appeal, it is necessary 
to refer to only one of the charges, to wit, the second of the amended and 
supplemental charges in the record before us. That charge is as follows: 
“ That in October, 1901, said Charles Guden illegally, corruptly and contrary 
to good morals, and with the object of procuring and furthering his election to 
the office of Sheriff of Kings County at the ensuing November election, prom- 
ised and agreed that in return for the political support and influence at such 
election of one Bert Reiss of the Borough of Brooklyn, he, said Charles Guden, 
would, in the event of his election, appoint said Bert Reiss to the office or 
position of counsel to the Sheriff of Kings County.’’ 

As to this charge, the Governor says, in his memorandum filed with the 
order of removal: ‘‘I find from the testimony given before me that Charles 
Guden, while a candidate for the office he heads, made a corrupt promise to 
and agreement with Bert Reiss to appoint him counsel to the sheriff in con- 
sideration of his activity and influence in securing influence and votes for that 
office in the election of 1901.” 

None of the proof taken before the Governor has been placed before the 
court in this proceeding. In no point of view, therefore, can it be assumed 
that the evidence before him was not sufficient to justify the finding that 
this charge was true. It will be observed that the accusation is not merely 
that Guden promised to appoint Reiss counsel to the sheriff, but that he did 
this corruptly. In amounts substantially to a charge that, induced thereto by 
some corrupt consideration, the candidate for sheriff promised and agreed with 
another person that he would administer his office in acertain way for the 
benefit of that person. If such an agreement were corruptly made, its impro- 
priety is not dependent upon the character of the official act subsequently to be 
performed. Suppose, for example, the case of a county treasurer authorized 
by law to select a depository for the public moneys under his custody. 
If, prior to his election, such an officer agreed, for a money considera- 
tion, with the president of a particular institution to deposit the public 
moneys in that institution, there could be no question, I think, as to 
the impropriety of such an act, although in the absence of any agreement 
on the subject the institution might properly have been selected. 
Furthermore, it is to be observed that the corrupt agreement alleged in the 
particular charge now under consideration related not to a time preceding the 
election and qualification of the officer, but that it was impossible of execution 
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until he should become vested with the title to the office. In other words, it 
‘was a corrupt agreement, the time of performing which was necessarily post- 
poned to a period when he should become a public officer. In this respect the 
case differs, I think, from any of those cited by counsel or in the opinion below. 

In that opinion the precise question is stated to be ‘‘ whether the Governor 
had jurisdiction to entertain charges and remove from office for alleged acts of 
Guden committed before he entered into office, or whether his jurisdiction was 
limited to charges of acts committed by Guden after he came into office only.” 
Whatever the conclusion might be, if the acts committed before Guden entered 
into office had no direct relation to his subsequent official conduct, I am of the 
Opinion that a corrupt promise, made before election, to exerci-e his official 
powers in a particular way, affords a sufficient basis in law for the removal of 
the officer by the Governor, under section | of article X. of the Constitution. It 
‘seems to me that the relation of the promise to the subsequent official tenure is 
so close as to make the act of entering into such a corrupt agreement affect the 
usefulness of the officer as clearly and directly as could any misconduct com- 
mitted wholly after the official term began. ~ 

Iam unable to find, in any of the decisions cited in the opinion below, any 
rule authoritatively laid down which really conflicts with this conclusion. 


[The learned Justice then proceeded to examine, explain, and dis- 
tinguish, the cases cited in the marginal note below. ] 
He then concluded as follows: — 


In addition to the foregoing cases, cited in the learned and careful opinion 
of Mr. Justice Gaynor, I have examined all those cited in the various briefs 
submitted upon the argument, and while it may be conceded that courts have 
not infrequently expressed the opinion that the misconduct for which an 
officer may be removed must be committed after his accession to office, yet 
no actual decision has been brought to our attention which denies such power 
to remove for acorrupt agreement made prior to the beginning of the officer’s 
term, which agreement cin only be performed in the course of administering 
the office. Indeed, there is a distinct intimation the other way in State ex re. 
Gill ». Common Council? where this passage occurs in the opinion: ‘‘ We do 
not say that in no case could acts done during a prior term justify aremoval. 
‘Thus if after a treasurer was elected, it should be discovered that during his 
prior term he had committed a defalcation, and been guilty of gross frauds in 
the management of his office, it might perhaps be just ground for removal. 
But where, as in this case, the charges show nothing more than a mere negh ct 
of some formal duty, which the law may have required, involving no moral 
delinquency, and which, if violations of duty at all, must have been well 
known to the appointing power, we do not think where they relate entirely 


1 Rex v. Richardson, 1 Burr. (Eng.) 238, 244; People ex rel. v. Weigant, 
517, 533; Speed v. Common Council, 14 Hun (N. Y.), 546; People ex rel. v. 
98 Mich. 360, 864; State v. Jersey McGuire, 27 App. Div. (N. Y.) 593; 
City, 25 N. J. L.525, 533; Common- State ex rel. v. Walker, 68 Mo. App. 
wealth v. Shaver, 3 Watts&S.(Pa.) 110. ' 

838, 340; State v. Duluth, 53 Minn. 2 9 Wis, 254, 261. 
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to acts during a prior term, of office, that they constitute due cause in law 
for the removal of an officer. For such offenses, if offenses at all, his reap- 
pointment should be regarded as a condonation. For, notwithstanding such 
acts, it does not follow but that after his reappointment he may have fulfilled 
his duties with the strictest propriety.”’ 

It may also be suggested that the peculiar provisions of the Constitution of 
this State would, in any event, render inapplicable those decisions in other 
States which recognize only misconduct in office as sufficient ground for re- 
moval. In section7 of article X. of the Constitution, which follows the section 
providing for removals by the Governor, it is declared that “‘ Provision shall be 
made by law for the- removal for misconduct or malversation in office of all 
officers, except judicial, whose powers end duties are not local or legislative, 
and who shall be elected at general elections, and also supplying vacancies 
created by such removal.’ It is a significant fact that in this section the power 
of removal is expressly restricted to ‘‘ misconduct or malversation in office,’’ 
while no such limitation is contained in the section relating to removals by the 
execulive. 

In a statutory proceeding of this kind, to enforce the delivery of books and 
papers, the title to an office cannot be regularly tried or decided; but the 
present case falls within the exception noted in the matter of Sells,! and, 
as the facts were undisputed, the rights of the parties could properly be deter- 
mined, as was done in the matter of Brenner.” 

It is only fair to the learned judge who heard the’case below to say that the 
view which seems to me to require a reversal of his order, does not appear to 
have been presented before him and is not discussed in his opinion, although 
the point is clearly involved in the case. 

In what has been said I have endeavored to confine the discussion to the pre- 
cise question involved, and to avoid any expression of opinion further fhan 
such as is absolutely required by the facts before us as to the relative powers 
of the Governor and the courts in the matter of the removal of public officers. 
The conduct of the affairs of government in this State is intrusted to three 
distinct, independent and co-ordinate departments —the executive, the legis- 
lative and the judicial. Each has well-defined powers and limitations; and 
the judiciary should be as careful to refrain from interfering with the consti- 
tutional functions of the executive as it is jealous of the maintenance of its 
own prerogatives. 


LaBorR ORGANIZATIONS: REFUSAL TO WORK WITH MEMBERS OF A 
ORGANIZATION. — In the case of National Protective Association, etc., v. 
Cumming,*® the New York Court of Appeals recently rendered a very 
important decision, the subject of which is well stated in the following 
syllabus by the editor of the New York Law Journal : — 


1, A body of men, constituting a labor organization, may refuse to work upon 
ajob with members of a rival organization and may notify employers of that 


1 15 App. Div. 571. 170 N. ¥. 185,198. 170 N. ¥. 815. 
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fact, and threaten to “strike’’ unless they are discharged, without incurring 
legal liability to members of the rival organization for causing their discharge 
and preventing them from obtaining employment. 

2. Such an organization has the same rights as an individual, with respect to 
refusing employment by its members for any reason satisfactory to itself. It 
may also inform employers of its purpose, and so long as there is no resort, or 
any threat to resort, to illegal acts or methods it is not liable to those who may 
thereby suffer loss of employment. 

3. When the acts complained of may, upon the evidence, be referred to lawful 
motives, such as a purpose to exclude from work unskillful men, or to secure a 
preference of employment to its own members, on their own terms and condi- 
tions, they should be attributed to such motives, and an unlawful purpose should 
not be presumed. 


The opinion of the majority of the court ! was written by Chief Judge 
PaRKER. It is a most instructive opinion, and seems to be entirely sound, 
We regret that we have not space to quote it all. Having regard to the 
rank of the court, to the great population for which its decisions make 
law, a population of perhaps 7,000,000, — and to the intrinsic merits of 
the opinion itself, it is deserving of the careful attention of the profes- 
sion. Chief Judge ParKER says: — 


The order of the Appellate Division should be affirmed, on the ground that 
the facts found do not support the judgment of the Special Term. In the dis- 
cussion of that proposition I shall assume, for the purposes of the discussion 
only, that certain principles of law laid downin the opinion of Judge Vann are 
correct, namely: — 

‘It is not the duty of one man to work for another unless he has agreed to, 
and if he has so agreed, but for no fixed period, either may end the contract 
whenever he chooses. The one may work or refuse to work at will, and the other 
may hire or discharge at will. The terms of employment are subject to mutual 
agreement, without let or hindrance fromanyone. If the terms do not suit, or 
the employer does not please, the right to quit is absolute, and no one may 
demand a reason for it. Whatever one man may do alone he may do in com- 
bination with others, provided they have no unlawful object in view. Mere 
numbers do not ordinarily affect the quality of the act. Workingmen have the 
right to organize for the purpose of securing higher wages, shorter hours of 
labor, orimproving their relations with theiremployers. They have the right to 
strike; that is, to cease working in a body by prearrangement until a grievance 
is redressed, provided the object is not to gratify malice or inflict injury upon 
others, but to secure better terms of employment for themselves. A peaceable 
and orderly strike, not to harm others, but to improve their own condition, is 
not in violation of law.” 

Stated in other words, the propositions quoted recognize the right of one 
man to refuse to work for another on any ground that he may regard as suffi- 
cient, and the employer has no right to demand a reason forit. But there is, I 
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take it, no legal objection to the emplojé's giving a reason, if he has one, and 
the fact that the reason given is that he refuses to work with another who is 
not a member of his organization, whether stated to his employer or not, does 
not affect his right to stop work, nor does it give a cause of action to the work- 
man to whom he objects because the employer sees fit to discharge the man 
objected to rather than lose the services of the objector. 

The same rule applies toa body of men who, having organized for purposes 
deemed beneficial to themselves, refuse to work. Their reasons may seem 
inadequate to others, but, if it seems to bein their interest as members of an 
organization to refuse longer to work, it is their legalrightto stop. The reason 
may no more be demanded, as a right, of the organization than of an individual; 
but if they elect to state the reason their right to stop work is not cut off be- 
cause the reason seems inadequate or selfish to the employer or to organized 
society. 

And if the conduct of the m: mbers of an organization is legal in itself it does 
not become illegal because the organization directs one of its members to state 
the reason for its conduct. The principles quoted above recognize the legal 
right of members cf an organization to strike, that is, to cease working in a 
body by prearrangement until a grievance is redressed, and they enumerate 
some things that may be treated as the subject of a grievance, namely, the 
desire to obtain higher wages, shorter hours of labor or improved relations 
with their employers; but this enumeration does not, I take it, purport to cover 
all the grounds which will Jawfully justify members of an organization refus- 
ing, in a body and by prearrangement, to work. The enumeration is illustra- 
tive rather than comprehensive, for the object of such an organization is to 
benefit all its members, and it is their right to strike, if need be, in order to 
secure any Jawful benefit to the several members of the organization, as, for 
instance, to secure the re-employment of a member they regard as having been 
improperly discharged, and to secure from an employer of a number of them 
employment for other members of their organization who may be out of 
employment, although the effect will be to cause the discharge of other 
employés who are not members. 

Aud whenever the couris can see that a refusal of members of an organiza- 
tion to work with non-members may be in the interest of the several members, 
it will not assume, in the absence of a finding to the contrary, that the object of 
such refusal was solely to gratify malice and to inflict iajary upon such non- 
members. 

A number of reasons for the action of the organization will at once suggest 
themselves in a case like this. One reason apparent from the findiogs in this 
case, as I shall show later, is the desire of the organization that its owa mem- 
bers may do the work the non-members are performing. And another most 
important reason is suggested by the fact that these particular organizations, 
associations of steamfitters, required every applicant for membership to pass 
an examination testing his competency. Now, one of the objections sometimes 
urged against labor organizations is that unskilled workmen receive as large 
compensation as those thoroughly competent. The examination required 
by the defendant associations tends to do away with the force of that objec- 
tion asto them. And again, their restriction of membership to those who"have 
stood a prescribed test must have the effect of securing careful as well as 
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skillful associates in their work; and that is a matter of no small importance in 
view of the state of the law, which absolves the master from liability for inju- 
ries sustained by a workman through the carelessness of aco-employé. So 
long as the law compels the employé to bear the burden of the injury in such 
cases, it cannot be open to question but that a legitimate and necessary object 
of societies like the defendant associations would be to assure the lives and 
limbs of their members against the negligent acts of a reckless co-employé; 
and hence it is clearly within the right of an organization to provide such a 
method of ¢xamination and such tests as will secure a careful and competent 
membership, aud to insist that protection of life and limb requires that they 
shall not be compelled to work with men whom they have not seen fit to admit 
into their organization, as happened in the case of the plaintiff McQueed. 

While I purpose to take a broader ground, which I deem fully justified by the 
principles quoted as well as the authorities, that the defendants had the right 
to strike for any reason that they deemed a just one, and further had the right 
to notify their employer of their purpose to strike, I am unable to see how it is 
possible to deny the right of these defendant organizations and their members to 
refuse to work with non-members, when, in the event of injury by carelessness 
of such co-employés, the burden would have to be borne by the injured with- 
out compensation from the employer and with no financial responsibility, as a 
general rule, on the part of those causing the injury; for it is well known that. 
some men, even in the presence of danger, are perfectly reckless of themselves 
and careless of the rights of others, with the result that accidents are occur- 
ring almost constantiy which snuff out the lives of workmen as if they were 
candles, and leave others to struggle through life maimed and helpless. These 
careless, reckless men are known to their associates, who not only have the 
right to protect themselves from such men, but, in the present state of the 
law, it is their duty through their organizations, to attempt to do it, as to the 
trades affording special opportunities for mischief arising from recklessness. 

I know it is said in another opinion in this case that ‘‘ workmen cannot dic- 
tate to employers how they shall carry on their business, nor whom they shal} 
or shall not employ;’’ but I dissent absolutely from that proposition, and 
assert that so long as workmen must assume all the risk of injury that may 
come to them through the carelessness of co-employés, they have the moral 
and legal right to say that they will not work with -certain men, and the em- 
ployer must accept their dictation or go without their services. 


While the doctrines expressed in this opinion are very clearly stated, 
they do not seem to embrace anything which the courts have not de- 
cided over and over again. The right of a body of workingmen to 
organize for their own protection is unquestioned, both in England and 
in this country. Their right to quit work, singly or in a body, for any 
reason which they may deem sufficient, subject only to a liability to 
their employer for a breach of their contract with him, is unques- 
tioned. The question is totally different from the question of the 
lawfulness of a conspiracy among striking workingmen to prevent 
other people from taking their places. It does not touch the ques- 
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tion of the rightfulness of what is called ‘‘ watching and besetting.’ 
For nearly twenty years in the pages of the American Law Review 
we have endeavored to make clear the distinction between the mere 
right to strike and to remain struck, and the supposed right to pre- 
vent other people from taking the places of the strikers. So long 
as they strike for any purpose which seems to them sufficient —- and 
we agree that the purpose is not a proper subject of judicial in- 
quiry —they are within the limits of their legal rights; but when 
they endeavor by force, by threats, or by any species of intimida- 
tion, positive or negative, to prevent their employer from employing 
other people in their places, or to prevent other people from becom- 
ing so employed, then, to repeat what we have often said before, 
they are outside of the law; their hand is against every man’s hand, 
and every man’s hand is against their hand. 

It will be observed that Chief Judge Parker founds a strong argu- 
ment in favor of the right to strike because employment is given to the 
members of a rival organization, on the ground that the striking labor- 
ers are deemed in law fellow-servants of the members of the rival or- 
ganization, working with them, and in case of being injured through 
the incompetency of the latter, unless the employing master knows of 
such incompetency, they cannot recover damages from him. We have 
suggested that, in cases where this fellow-servant rule does not prevail, 
this argument works the other way, and makes the position of the 
master very onerous. In some of the States legislation has abolished 
the fellow-servant rule with regard to railroad companies. This we be- 
lieve is the case with respect to railway service in Georgia, in Ken- 
tucky, and in Iowa. In other States where it has not been abolished 
by statute, it has been so narrowed by judicial construction, that a 
servant of a superior grade is not deemed a fellow-servant of one of an 
inferior grade. For example, in Missouri, a foreman of work — let 
us say in charge of a squad of hands clearing away a railway wreck, — 
is not deemed the fellow-servant of the men employed under him, 
but is a vice-principal. Now, this conceded right to strike 
puts upon the master a coercion. It restrains him from dis- 
charging a particular man whom he may, for any reason special to 
himself, desire to discharge, except at the peril of a general 
strike all along his line. It restrains him from conducting his 
work, except under rules prescribed by his workmen. He cannot 
send a locomotive out of his round-house, except at the dictation of 
rules prescribed by the Brotherhood of Locomotive Engineers. Even a 
locomotive engineer, who is charged by him with the office of keeping 
his engine in repair, may be his vice-principal and not a fellow-servant, 
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with respect to another trainman. And yet this labor union tyranny is 
such that he cannot discharge the particular engineer if he finds him in- 
competent, drunk, or unfit, without incurring the liability of a strike 
along his whole line. It is therefore open to fair question whether the 
so-called alter ego doctrine ought not to be modified, under such con- 
ditions, in favor of the master. How can one man justly be regarded 
as an alter ego of another when the latter has, in substance and in fact, 
no power to discharge him from his employ, or to unseat him from the 
particular department of labor in which he isemployed? As well might 
the captain be regarded as the alter ego of the commanding general. 

It is further to be observed that the doctrine here laid down with 
regard to a labor union, — that is to say, with regard toa labor trust,— 
must equally apply to a capitalistic or to a commercial trust. It would, 
for example, justify the sugar trust in saying to a particular purchaser: 
If you purchase of A. B., our rival, we will not sell toyou. This seems 
not to be opposed to the principles of the common law. 

But it is highly oppressive, and, as shown by an article in our present 
number, the exertion of this power by one great corporation has crushed 
out numerous riva!s, and driven their members into poverty. It seems 
to be a species of oppression which can be met by legislation only ; since, 
obviously, any merchant has a right to sell to any other merchant or 
consumer, or to refuse to sell at all. Mere merchandizing is private 
business, and he has a right to full liberty in the disposition of the com- 
modity in which he deals, just as laboring men have a right to full 
liberty in the disposition of the commodity in which they deal. 


Neeuicence: Liasititry or Rattway Company For ALLOWING Os- 
STRUCTIONS TO SIGHT AND HearinG To Exist at or Near Highway 
Crosstncs.— The great numb:r of accidents at highway crossings, and 
the great number which have resulted from the fa:t of the sight and 
hearing of approaching travelers being obstructed by various objects 
permitted by the railway company to exist upon its right of way, have 
created an interest in theinquiry what, if any, such obstructions allowed 
to remain upon the right of way of a railway company will, in case a 
traveler is prevented by the obstruction from seeing’ or hearing an ap- 
proaching train, and goes upon the crossing and is injured, — afford a 
right of action for damages against the railway company on the ground 
of negligence. The true view would seem to depend upon a careful 
discrimination between those obstructions which are necessary to the 
exercise by the railway company of its franchises, or which, though not 
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necessary to the exercise of its franchises, are of such a nature that 
they cannot be conveniently removed, and hence may be regarded as 
necessary ; and on the other hand, obstructions of such a character as 
to be removable at moderate expense, and hence such as are not 
to be regarded as necessary. Within the first category may 
be put necessary buildings, such as water tanks, engine houses, 
and other buildings, standing on the right of way;! the neces- 
sary standing of cars upon side tracks, near the crossing of public 
streets or roads;* the obstruction of view created by the necessary 
emission.of smoke and steam from locomotives.* To this category may 
be added, with obvious propriety, the decision of the Court of Appeals 
of Kentucky, in the recent case of Louisville &c. R. Co. v. Breeden,* 
where it was held that a railroad company is not, as matter of 
law, responsible for the existence of an obstruction to sight 
and hearing at a crossing, which consists merely of the natural 
embankment of earth, left on the side of a cut which has been 
made through a hill in order to get the necessary grade for the 
track ; so that the trial court should have instructed the jury that the 
railway company was not responsible for that obstruction, and that if, 
by reason of it, the crossing was rendered specially dangerous, both 
the railway company and the traveler on the highway were required to 
exercise increased care in proportion to the danger. On the otber 
hand, it has been held that a railroad company is not, as matter of law, 
guilty of negligence in placing an obstruction, consisting of a hedge 
Fence ten feet high, on its right of way,in such a location as to ob- 
struct the vision of a traveler approaching the crossing upon the 
highway, and to prevent him from seeing an approaching train.5 
But this holding seems untenable; since, where a railway company, 
by its own act, creates such an obstruction, fencing its track with a 
hedge which obstructs the view of the track, instead of using, let us 
say, a wire fence, which does not obstruct such view, it ought to be 
held guilty of negligence as matter of law. Buildings, however, stand 


1 Galveston &c. R. Co. v. Harris 
(Tex. Civ. App.), 53 S. W. Rep. 599, 
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fll. App. 605; Chicago &c. R. Co. v. 
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on a different footing with reference to this question; they cannot 
ordinarily be constructed so that a traveler can see through them, and 
therefore the existence of buildings upon the right of way of a rail- 
road company so situated as to obstruct the view of a traveler ap- 
proaching a crossing, does not, as matter of law, charge the railway 
company with negligence,—and this whether the buildings are 
erected by the company or by a third person.! So, a rail- 
road company is not necessarily imputable with negligence in 
allowing telegraph poles to stand on its right of way, since the main- 
tenance of a line of telegraph is primd facie necessary to the proper 
exercise of its franchises and to the public safety.? 

In prosecuting this inquiry, the reader will be more curious to know 
what obstructions to sight and hearing, al!owed to exist near a highway 
crossing, will afford primd fucie evidence of negligence on the part of the 
railway company. We find that negligence has been ascribed, either as 
matter of law or in support of the verdicts of juries, to the act of allow- 
ing cars unnecessarily to stand in such positions as to obstruct the view 
of travelers ;? to the fact of allowing a sign board so to stand as to ob- 
struct the view of the track for a distance of 850 feet from the crossing, 
leaving the view unobstructed for a distance of 125 feet only ; 4 to the 
fact of permitting weeds to grow along the side of its track, partially 
obstructing the view up and down the track of those approaching the 
crossing.» It has been held that the fact of permitting hedges 
or trees to grow upon its right of way, so as to shut off the 
view of a traveler approaching a highway crossing, does not render 
the company liable in damages for an accident accruing at night.® 
But this conclusion would be untenable if it were made to appear that 
the obstructions tended substantially to obscure the sound of an ap- 
proaching train. 

From an examination of these cases, it may be concluded, adopting 


1 Missouri &c. R. Co. v. Rogers, 
91 Tex. 52; s. c. 8 Am. and Eng. Ry. 
Cas. (N. 8S.) 141; 40 S. W. Rep. 956; 
rev’g s.c. 40 S. W. Rep. 849. 

2 Chicago &c. R. Co. v. Nelson, 59 
Ill. App. 308. 

3 Houston &c. R. Co. v. Stewart 
62 Tex. 246; s. c. 17S. W. Rep. 33. 

4 Austin v. Long Island R. Co., 140 
N. Y. 639; aff’g s. c. 69 Hun (N. Y.), 
67; 8. c. 62 N. Y. St. Rep. 746; 23 
N. Y. Supp. 193. 

5 Houston &c. R. Co. v. Paras 


(Tex. Civ. App.), 29 S. W. Rep. 945, 
(no off. rep.); Houston &c. R. Co. v. 
Guisar (Tex. Civ. App.), 29 S. W. 
Rep. 946; Rose v. McCook, 70 Mo. 
Arp. 183; Terre Haute &c. R. Co. 
v. Barr, 31 Ill. App. 57 (holding that 
the act may constitute negligence 
under certain circumstances) ; Moberly 
v. Kansas City &c. R. Co., 17 Mo. 
App. 518 (weeds, bushes, etc.). 

6 Fulton County &c. R. Co. v. 
Butler, 48 Il]. App. 301. 


NOTES OF RECENT DECISIONS. 461 


the reasoning of the Court of Appeals of Kentucky in the principal case 
which is the subject of comment in this note,! that a railway company 
may be responsible in damages to an injured traveler, through a failure 
to remove those obstructions to sight and hearing at a railway crossing 
which may be removed by the exercise of reasonable or ordinary 
care, — a somewhat vague rule of responsibility ; or, stated differently, 
that, for a railway company unnecessarily and negligently to permit 
obstructions to accumulate or remain upon its right of way, so as to cut 
off the view or to impede the hearing of a traveler approaching its 
track at a public crossing, is negligence which will make the company 
liable for an injury to the traveler caused by a collision with its train, 
provided the injury would have been averted had the view been 
unobstructed or the sound unimpeded, and provided the traveler is 
free from contributory negligence. 


Evecrrotysis: Escape oF ELectricity THRouGH Evectrric Rattways 
in Streets — Ricuat oF City to Injunction — CHanGes Requirep. — 
The elaborate decision of Judge Brown, published in the Ohio Law 
Bulletin, for April 28th, in the case of Duyton v. City Railway Com- 


pany, is not the decision of a court of last resort; but it is an elaborate 
judicial study of a question which is new, difficult, and of increasing 


importance. The following are the principal paragraphs of the 
syllabus : — 


1. A street railway company, under a franchise in which permission is given 
to operate by electricity, and in which no provision is made as to the character 
of equipment (whether it shall be single or double trolley system), exercises its 
option and with knowledge and under supervision of city authorities, con- 
structs a single trolley system, the rights of both parties are thereby fixed, and 
the street railway company cannot, in the absence of implied obligation in the 
franchise, subsequently be required to change to a double trolley system to 
avoid injury to city or private property by electrolysi-. 

2. This doctrine, applied to a case where the contractual relations between 
the parties are authorized by legislative grant, creates no cause of action 
against the party exercising the franchise unless there has been inefficiency or 
negligence. 

8. Where a single trolley electric street railway system is operated in an 
inefficient and negligent manner, with inadequate bonding, deficient in return 
feeders, aided only by the defective method known as ground plates, causing 


1 Louisville &c. R. Co. v. Breeden, 14 Tex. Civ. App. 495; 8s. c. 37 S. W. 


64S. W. Rep. 667. Rep. 480; s. c.90 Tex. 276, and 38 S. 
2 Galveston &c. R. Co. v. Michalke, W. Rep. 31 (d: nying writ of error). 
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damage to water-works pipes by electrolysis, and it appears that the city is 
powerless to prevent such injury, and that means (other than change to double 
trolley system, which the court holds would not be justifi:d if lawful), could 
be adopted through co-operation of the municipality and the railway company 
to greatly, if not wholly reduce the injury, the railway company should be en- 
joined from so operating its road and should be required to introduce improve- 
ments in accordance with the present standard of the art; and the city should 
be directed to co-operate therein. 

4: Itis no defense, in an action to enjoin a single trolley electric railway 
company, to improve its system and manner of operation, that other electric 
lines in the same city are contributing to or doing like damages to those com- 
plained of. 

5. The peculiarities or geographical outlay of street railway lines, which 
mightrequire the adoption of special remedies, should be considered in de- 
termining methods to be employed in the regulation of street railways in 
respect to underground currents. 

6. In this case the court required the adoptian of an efficient return circuit, 
directing that the rails should be metallically connected by adequate bonding 
and the bonding well inspected frequently; that heavy copper cables should 
be used to conduct the current across bridges and under steam railroad cross- 
ings and intersecting tracks; that return feeders should connect the rails at 
various points, to the negative bus-bar of the dynamo; that ground plates 
should be removed, and the system maintained according to the standard of 
the art. The court also directed that the water-works board should co-operate 
by permitting to be placed, as migbt be determined, the necessary insulators 
on the piping system. That the purpose and effect of these changes should 
be to maintain a difference in potential not higher than about one and one-half 
volts in the positive district, and a difference of potential not higher than about 
four volts in the negative district, under which conditions pipes would be 
practically immune from injury by electric currents. 


So far as the rights of the private owners are concerned the second 
paragraph of the above syllabus can be the law only upon the assump- 
tion that the act of the legislature is valid. The legislature has no 
more right to destroy my property by granting a franchise to flood it 
with electricity than by grantiag a franchise to flood it with water. In 
either case itis a taking of my property for public use without due 
process of law and without just compensation. 


NEGLIGENCE: WHEN A QUESTION FOR THE JURY— LIABILITY OF 
Rattway Company For Loss or Corron By Frre.—In the case of 
Marande v. Texas &c. R. Co.,' the Supreme Court of the United 
States, through Mr. Justice White, delivered a very satisfactory opinion 
both in the principle declared and in the application of the principle, 


1 184 U. S. 178; 8. c. 22 Sup. Ct. Rep. 340. 
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upon the question when negligence is a question of fact for a jury in 
a case where cotton stored in a warehouse, near the track of a railway 
company, had been destroyed by fire. The case was one of several 
which had been previously decided by the court.! The court laid 
down the governing principle as to when negligence is a question 
for a jury, and when it is to be decided by the court, in the fol- 
lowing language extracted from one of its previous decisions: * 
‘¢ That there are times when it is proper for a court to direct a ver- 
dict is clear. It is well settled that the court may withdraw a 
case from them altogether and direct a verdict for the plaintiff 
or the defendant, as the one or the other may be proper, where the 
evidence is undisputed, or is of such conclusive character that the 
court, in the exercise of a sound judicial discretion, would be com- 
pelled to set aside a verdict returned upon it.? It is undoubtedly true 
that cases are not to be lightly taken from the jury ; that jurors are the 
recognized triers of questions of fact, and that ordinary negligence is 
so far a question of fact as to be properly submitted to and determined 
by them.’’4 ‘* We come, then,’’ continued the learned justice, ‘‘ to 
an analysis of the evidence for the purpose of ascertaining whether it 
was correctly decided, that it afforded no reasonable ground upon 
which a jury, in the exercise of its functions, could have inferred that 
the des'ruction of the cotton by fire was occasioned by the negligence 
of the defendant. In so doing, we shall, of course, be mindful, as 
was ssid in Patton v. Texas &c. R. Co.,5 that, as both courts below 
have held that the evidence had not the tendency stated, their decision 
is entitled to great respect, — a respect, however, which cannot relieve 
us from the duty of securing the plaintiffs in the enjoyment of their 
constitutional right to trial by jury, if in our opinion, the case made 
by them was one proper to be decided as one of fact by the jury, and 
not to be concluded as a matter of law by the court. All reasonable 
tendencies of the proof, if any, to show negligence must arise from 
three propositions, which we shall proceed to consider in their order: — 

First: The manner in which the cotton was stored and the operation 
of the locomotives in and about the same so as to subject the cotton to 
danger of fire and to cause the prompt detection of a fire to be so difficult 
as to render it practically impossible in time to prevent a conflagration. 


1 Texas &c. R. Co. v. Clayton, 173 3 To this proposition the court 
U. S. 848; Texas &c. R. Co. v. Reiss, cited many of its previous decisions. 
183 U. S. 621; Texas &c. R. Co. v. Cal- 4 Citing Richmond &c. R. Co. v. 
lender, 184 U.S. (not reported). Powers, 149 U. 8. 43. 

2 Patton v. Texas &c. R. Co., 179 5 179 U. S. 658. 

U.S. 658. 
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The following further language of the learned justice will indicate the 
facts which exhibited evidence of negligence under this proposition: — 


Here, also, we think it was evident that the presence of only four watch- 
men to care for so vast an accumulation of cotton stored and exposed to the 
risks it was subjected to was sufficient to go to the jury on the question of 
negligence. Both the courts below with reference to this ground substan- 
tially concluded, as they did as to the former one, that even although the 
number of watchmen was insufficient, nevertheless as the inadequate number 
of watchmen discovered the fire as soon as it broke out a greater number 
of watchmen could have done no more, therefore the inference of negligence 
contributing to the loss was, as a matter of law, unwarranted. This, how- 
ever, but rested on the assumption that the fire was immediately discovered. 
On the contrary, as we have said, not only the reasonable inference that 
cotton stored and piled like that here in question, when ignited. would 
smoulder, but the actual facts as to the conflagration in hand, we think were 
sufficient to go to the jury so as to enable the jury to conclude whether if 
an adequate force of watchmen had been on hand, the fire might have been 
sooner detected and the property saved from destruction. But the larger 
number of watchmen would have been efficient, not only in detecting the fire, 
but for the purpose, in such an emergency, of handling the cotton in order 
that the fire might be gotten at and extinguished. That an adequate force 
might have so done was reasonable to infer, especially in view of the proof 
that in the daylight, when a larger body of men were at work, smouldering 
cotton was discovered in one of the lower bales, and by removing the others 
and getting at the ignited balein atier, a conflagration was prevented. 


After discussing this proposition, the learned judge continued : — 


Second: That the proof showed negligence in the care of the property inasmuch 
as the number of watchmen who were engaged were greatly inadequate for the 
service, and therefore the jury would have been reasonably justified in finding that 
the destruction of the cotton was occasioned thereby. 

Third: That the jury would have had reasonable ground to infer negligence 
Srom the inadequacy of the fire apparatus and from the want of instructions as to its 
use or competent men to handle it. 


The court seems to have reached at once the law and the substantial 
justice of the case. The writer had occasion to examine the decisions 
of this case in the court below,!' and did not think it was well decided. 
In fact, it abounded in evidence of negligence. It was simply the case 
of arailway company leaving the cotton of a customer on ifs cars so 
near its other tracks on a wharf, that it was liable to be set on fire by 
sparks emitted from passing locomotives, without covering it with 
adequate tarpaulins, without providing adequate provision for extin- 
guising a fire which might break out in it, and without providing 


142 C. C. A. 317; 8. c. 102 Fed. Rep. 246. 


NOTES OF RECENT DECISIONS. 465 


adequate watchmen to discover and arrest a fire when it should break 
out. The case bristled all over with evidence of negligence; and plainly 
the court below should not have held that it was a case for a peremp- 
tory instruction for the defendant. There is too much of a tendency 
on the part of the judges, especially in some of the railroad-ridden 
States, to take cases of this kind away from juries, and to perform the 
office of juries themselves. 


Rirarun Rieuts as Between States oF THE AMERICAN UNION: 
Ricut or One Srate To ConsuME ALL THE WATERS OF A RIVER 
Bounparies Wuicn Into AnotHer State — Acrion 
sy THE Latrer State AGAINST THE FORMER IN THE SUPREME COURT OF 
THE Unitep States. — The question indicated by these headlines was 
presented to the Supreme Court of the United States by a bill in equity 
filed by the State of Kansas against the State of Colorado, to restrain 
the State of Colorado from granting any license or authority to any 
person, firm or corporation from diverting any water of the 
Arkansas river, and from granting to anyone the right to enlarge a 
canal or ditch now in use, or to build others, and to restrain the State of 
Colorado from constructing canals or ditches drawing off the water of 
the Arkansas river. To this bill the State of Colorado demurred on 
various grounds, among which were that the matters in controversy 
described in the bill were issues between private persons, and not 
between the State of Kansas and the State of Colorado in their sover- 
eign capacity; that the State of Kansas was seeking to maintain a suit 
in equity for the redress of supposed wrongs of certain of its individual 
citizens, while it possessed no sovereignty which entitled it to bring 
a suit for such a purpose; and that what Colorado had done was author- 
ized by acts of the Congress of the United States. On April 14th, the 
Supreme Court of the United States overruled this demurrer, partly on 
the authority of the case in which it decided to entertain jurisdic- 
tion of a suit in equity by the State of Missouri against the State of 
Illinois, and the Sanitary District of Chicago, to restrain the latter 
parties from permitting the sewage of Chicago to flow into 
the Des Plaines river, and thence into the Mississippi river, 
poisoning, as therein alleged, the water supply of the inhabitants 
of St. Louis, and other Missouri towns along the Mississippi 
river below the mouth of the Illinois river.1 It will be remem- 
bered that the court there ruled that the mere fact that the 


1 180 U. S. 208. 
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State of Missouri had no pecuniary interest in the matter, did 
not defeat the jurisdiction of the court. As in the Chicago Drainage 
Case, the court were now unwilling that the case should proceed upon 
the mere technical admissions of the demurrer. ‘‘ If,’’ said Mr. Chief 
Justice Futter, ‘‘ a State of this Union deprives another State of its 
rights in a navigable stream, and Congress has not regulated the subject, 
as no treaty can be made between them, how is the matter to be ad- 
justed?’’ There could be but one answer to this question: in the Federal 
Supreme Court. And whatever adjustment is made will necessarily, in 
some measure, have the effect of judicial legislation. But it will be 
merely the finding or making of a new rule for a new exigency, which the 
court has often been obliged to do in the past. Nothing could more 
clearly demonstrate the beneficial character of the jurisdiction which 
the court exercises. If Kansas and Colorado were independent sover- 
eignties, they could settle the controversy only by a treaty or in the 
exercise of war. They can do neither. It necessarily follows that the 
question subsisting between them, growing out ef the claim of Colorado, 
as the superior riparian proprietor so to speak, to take for the purpose 
of irrigation all the waters of a great river, so as to deprive the State of 
Kansas, the inferior riparian proprietor, of those waters entirely, is a 
question for Federal adjustment. The judicial adjustment of such a 
question will be a,matter of the very greatest iuterest. 


Ricuts 1x Ice*Formine on MeanpereD Lakes WITHIN THE LimITs OF 
A State: State Cannot Appropriate Ice as Own Property 
FOR THE Purpose oF Ratsinc Revenve AND Lay a Tax ON so Mucu oF 
It aS 1s ExporTED OUT oF THE State. —In 1891 the legislature of 
Wisconsin passed an act declaring that ‘‘ice formed upon the 
meandered lakes of the State is property of the State,’’ and prohibiting 
the cutting of ice upon any meandered lake for shipment out of the 
State except upon a license duly obtained from the Secretary of State, 
and providing that every such licensee sliould ‘‘ on or before the first 
Monday in November succeeding the year covered by his permit, file 
with such secretary a verified statement of the number of tons of ice 
cut and shipped out of the State thereunder during such year, and pay 
into the State treasury, on or before the first day of December there- 
after, ten cents for each such ton.’”’! 

Now it so happened that the Chicago ice dealers had purchased lands 
and built ice houses on the shores of many of the meandered lakes of 


1 Laws Wis., Ch. 170. 
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Wisconsin, and were cutting and exporting therefrom ice to the annual 
value of probably $200,000; and it was for the purpose of laying 
a tax upon this exported ice that the above statute was concocted. 
The ice dealers employed Thomas M. Kearney, Esq., of Racine, 
head of the law firm of Kearney, Thompson & Myers, to get 
up a case to test the validity of the statute. One Rossmiller, an 
employé of one of these ice companies having an ice house on one of 
these meandered lakes within the State, was arrested for attempting to 
ship ice which had been cut from the lake, out of the State. He was 
convicted in the municipal court ‘of Racine, and an appeal was imme- 
diately taken to the Supreme Court. In the court of first instance all 
the objections to the validity of the statute of which the case admitted 
were made and got into the record with care and skill. Theice did not 
belong to the State, but to the inhabitants of the State in common; and 
these included citizens of other States doing business within the State 
of Wisconsia and sojourning within the State for business purposes. 
The State could not, therefore, appropriate it for the purpose of rev- 
enue. The legislature could not discriminate with respect to the en- 
joyment of common rights between citizens of the State and citizens 
of other States dwelling within the State; but such a discrimination 
was a violation of the Fourteenth Amendment of the Constitution of 
the United States. The right to cut ice upon such waters being the 
right of the people in common, the State could not appropriate it with- 
out rendering just compensation, except in violation of that provision 
of the State Constitution which prohibits the taking of private 
property for public uses without just compensation. The statute in 
question laid the tax upon ice cut and shipped out of the State. It, 
therefore, laid an embargo upon commerce between the States, and 
was void under the commerce clause of the Federal Constitution. 
In confining itself to ice exported from the State, the statute was void 
under another clause of the Federal Constitution, because it laid a 
duty upon exports. The Supreme Court of Wisconsin sustained so 
much of these contentions as was necessary to the decision of the case.! 
The syllabus, written by Mr. Justice Marshall, clearly expresses the 
grounds upon which the court proceeded, as follows : — 


The title to the beds of navigable lakes within the State of Wisconsin is 
vested in the State in trust to preserve the same for the enjoyment of the 
people. The State has no proprietary right in such beds or in the water above 
the same, nor in the fish that inhabit such water or the fowls that resort 
thereto, or the ice that forms thereon, which it can deal in by sale or otherwise. 


1 Rossmiller v. State, 89 N. W.Rep. 839. - 
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The power of the State over navigable waters within its boundaries is limi- 
ted to the enactment and enforcement of such reasonable police regulations as 
may be deemed necessary to preserve the common right of all to enjoy the same 
for navigation by boats or otherwise, and all incidents of navigable waters, in- 
cluding the taking of ice thérefrom for domestic use or sale. 

The rights of the people in the navigable waters of the State are the same 
as those incident to tidal waters at common law. They are beyond the power 
of the State to interfere with, except by reasonable police regulations, as be 
fore indicated. 

The State has no greater right to sell ice that forms upon navigable lakes 
than to sell the water thereof in a liquid state or the fish that inhabit the water. 
It can do neither, the whole beneficial use of public waters being in the people 
of the State as a class. 

When the term “‘ people of the State’ is used to designate the beneficiaries 
of the trust in navigable waters, all the people who may choose to enjoy the 
same within the State are referred to, whether citizens of the State or persons - 
who come witbin its territory for the purpose of enjoying such public rights. 

A law treating some persons within the State differently than others, in re- 
spect to the enjoyment of public waters, violates the Fourteenth Amendment of- 
the national Constitution, guaranteeing to all persons within the jurisdiction 
of the State the equal protection of the laws. 

The right to take ice from public waters within the State being a possession 
of all the people thereof, a law which exacts from any individual a sum of money 
as a consideration for the enjoyment of such waters, upon the theory that the 
State is the owner of the ice, violates the Fourteenth Amendment of the Federal 
Contitution, prohibiting any invasion of the right to liberty and property with- 
out due process of law, and violates section 18, article 1, of the State Consti- 
tution, prohibiting the taking of private property for public use without just 
compensation. 


It should be added that if the decision of the State court had been 
the other way, in view of the Federal questions involved, the Wisconsin 
statute could not have lived a day in the face of the Supreme Court of 
the United States. 

Upon this question of the right to ice upon lakes or ponds within the 
limits of the State, the New York Law Journal comments upon the 
Wisconsin decision with its usual learning and ability, thus: — 


It has been held under the laws of Maine, New Hampshire and Massachu- 
setts that the so-called ** great ponds ’’ *‘ are public property, the right of rea- 
sonably using and enjoying which is common to all; hence the privilege of 
harvesting ice upon such ponds for use or for sale is a common right which may 
be exercised by any citizen who can obtain access to such public bodies of 
water without trespassing upon the lands of other persons.’’! The rule is 
similiar as to the right of the general public to take ice from large navigable 
rivers, the ice belonging to the first appropriator.? ' 


115 Am. & Eng. Ency., 2d ed., p. 2 Wood v. Fowler, 26 Kan. 682; 
512. Hickey v. Hazard, 8 Mo. App. 480. 
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InsuncTION TO ResTRain a Divorcep Wire From Usinc THE TiTLe oF 
HER PrecepENT HusBanp. — Among the curious questions which arise 
in the courts of England was an appeal to the House of Lords from a 
judgment of the Court of Appeal,' which court had reversed the judg- 
ment of Barnes, J., in the Probate Division.2 It appeared that the ap- 
pellant, Lord Cow ry (then known as Lord Dancan), had married 
the respondent, then Lady Violet Nevi1t, in 1889; that in 1895 he had - 
succeeded to the Earldom of Cowley, that in 1897, Lady Cowxer ob- 
tained a divorce from him; and that, in 1898, she married a commoner, 
but continued to use the style of ‘‘ Countess Cowley.’’ Lord Cow.er» 
moved in the Probate Division for an injunction to restrain her from 
continuing to do so. Barnes, J., granted the injunction, but his deci- 
sion was reversed by the Court of Appeal, as above stated; and the 
Court of Appeal was affirmed by the House of Lords, on the ground 
that, in the absence of any annoyance or molestation, the High Court 
had no jurisdiction to grant such an injunction. 


Lipet oF A Crass oF Persons: Action By Any MEMBER OF THE 
Crass.— In the case of Wofford v. Meeks,® decided by the Supreme 
Court of Alabama some time since, the court holds that where a libel- 
ous publication is directed to a particular class of persons, each of the 
persons composing the class, or any one of the class, may maintain a 
separate action therefor, upon showing that the words were intended 
to apply to him. Accordingly, a newspaper publication charging the 
court of county commissioners with corruption in the use of money 
raised by taxation, afforded a ground of action by any member of the 
court. The opinion of the Supreme Court of Alabama, written by 
Tyson, J., shows that the proposition which the court holds is not 
new, and states that it is supported by the great weight of authority.* 


Company: IRREGULAR ORGANIZATION VALIDATED BY SUBSEQUENT 
Action or SHAREHOLDERS. — In the case of Ho Tung v. Man On O 
News Co.,5 decided by the Judicial Committee of the Privy Council, it 


1 Reported (1900) p. 305; 8. c.83 to the case of Jones v. State (Tex. 
L. T. Rep. 218. Cr. App.), 43 S. W. Rep. 78; s. c. 70 

2 Reported (1900) p. 118; s.c.83L. Am. St. Rep. 756; 12 Am. and Eng. 
T. Rep. 218. Enc. Law, 392, and note 1; Hardy v. 

8 80 South. Rep. 625. Williamson, 86 Ga. 551; 8. c. 12 8S. E 

4 The court cited Odgers Lib. & Rep. 874; 22 Am. St. Rep. 479. 
Sland. 127; the note of Mr. Freeman 5 85 L. T. Rep. 617. 
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was held that articles of association of a joint-stock company which 
have been irregularly registered, and which have never been formally 
adopted by special resolution, may become the articles of the company 
by the acquiescence and agreement of the shareholders, as shown by a 


long course of dealing. In giving the judgment of their Lordships, 
Lord Daver said, after reciting the facts in detail: — 


It appears, therefore, that these articles have been registered, and have been 
published and put forward as the company’s only articles of association, and have 
been acted on, amended, and added to by the shareholders of the company, and the 
company’s business has been conducted under the regulations contained therein 
for nineteen years without any objection, and the company on the record says 
that these articles are its articles of association. Their Lordships think that 
in these circumstances they are entitled to draw the inference that all the 
shareholders have accepted and adopted the articles as the valid and operative 
articles of association of the company. The articles of association stand ona 
very different footing from the memorandum, and are in the power of the 
shareholders themselves. The apparent object of requiring the articles to be 
signed before registration is to secure the adhesion of the only members of the 
company at that time to the regulations contained therein. It was, no doubt, 
imperative on the registrar to require the articles to be signed before regis- 
tering them as it was to see that they complied with the other requisitions of 
the ordinance, as, for example, that they were printed and expressed in para- 
graphs numbered arithmetically. But there is no reason why the shareholders 
should not adopt them although irregularly registered. The statutory mode 
of doing so is by special resolution; but this, again, is only machinery for 
securing the assent of the shareholders or a sufficient majority of them. Ia 
Phosphate of Lime Company v. Green,! it was held that the company was bound 
by the acquiescence of the shareholders in an act cone by the directors in 
direct violation of the articles of association, although there had been no 
alteration of the articles by a special resolution. In commenting on the cases 
arising out of the Agriculturist Cattle Insurance Company,? Lord Cairns, L. C., 
fn Ashbury Railway Carriage Company v. Riche,’ says: “If they had sanctioned 
what had been done without the formality of a resolution, it was quite clear 
that that would have been perfectly sufficient.’”? He adds: ‘'So also in the 
case of the Phosphate of Lime Company the question was whether that had 
been done by the sanction of the company which clearly might have been done 
by a resolution passed by the company.’’ Th-ir lordships think that by the 
acquiescence and agreement of the shareholders, shown by a long course of 
dealiug, the registered articles have become and are the articles of association 
of the company as surely as if they had been formally adopted by special reso- 
lution. 


125 L. T. Rep. 636; L. Rep. 7C. Houldsworth v. Evans, Jdid. 211 and 
P. 43. 263. 

2 Spackman v. Evans, 19 L. T. Rep. 3 83L T. Rep. 450; L. Rep.7 H. L. 
151; L. Rep. 3 H. L. 171; Evans v, 653. 
Smalicombe, Ibid. 207 and 249; 
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ConstituTionaL Law: Interstate Commerce — More ror 
A SHORTER THAN FoR A Loncer Haut.— The case of Louisville, etc., R. 
Co. v. Eubank,! was argued before the Supreme Court of the United 
States on November 14, 1900; was ordered for reargument on March 25, 
1901; was reargued on November 8 and 11, 1901; and was decided on 
January 27,1902. Briefly stated, the Constitutionof Kentucky? prohibits 
common carriers from charging more for a shorter than for a longer haul. 
The question raised on this record was as to the validity of this provision 
in case the longer haul extended from a place outside of the State to one 
within the State, while the shorter haul extended to points on the same 
line and in the same direction, both of which points were within the 
State, — whether it infringed the exclusive power of Congress to regu- 
late commerce between the States, and was hence within the prohibi- 
tion of the Federal Constitution. A majority of the court proceeded 
upon the ground tbat any statute which, in its direct result, regulates 
the interstate transportation of a single individual carrier, violates the 
commerce clause of the Constitution of the United States. Mr. Justice 
Peckuam wrote the opinion of the court. Mr. Justice Brewer deliv- 
ered a cogent dissenting opinion, and with him Mr. Justice Gray con- 
curred. Mr. Justice Brewer said, in concluding his opinion: — 


It seems to me, in conclusion, that a State legislature has full power over 
local rates, subject only to the restriction that it cannot require a carrier to 
carry without reasonable compensation, and that when it legislates for local 
rates alone it may fix those rates by figures, or upon the basis of any standard 
which it seems fit to adopt, and the mere fact that it bases them upon some 
standard is not legislat'on regulating that standard, — the local rates are alone 
the matter regu'ated. For these reasons [ cannot concur in the opinion and 
judgment. 


ConstituTionaL Law: Protection OF THE Laws — AssEss- 
MENTS OF RaiLRoaD Property FoR Omitrep Taxgs. — In the case of 
Florida &c. R. Co. v. Reynolds,® the Supreme Court of the United 
States held that a statute of a State enacted in the year 1885 requiring 
the comptroller of the State to assess the taxes for the years 1879, 
1880, and 1881, upon such railroad property as had escaped taxation 
for such years without providing for the assessment of taxes for those 
years upon other property not previously assessed therefor, did not 
deny to the railroad companies the equal protection of the laws. Mr. 
Justice Brewer delivered the opinion of the court and fortified his 


1124U.S.27. 2% Ky. Const. § 218. % 22 Sup. Ct. Rep. 176. 
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conclusion by numerous citations. Mr. Justice Brown dissented, and 
concluded his short dissenting opinion in the following language : — 


I do not wish to be understood as saying that the State may not impose a 
specific and; even a discriminating tax upon railways; but after the liability to 
the State of all real property owners has once been established, and all placed 
upon;the same footing, I do not think a particular species of property can be 
arbitrarily taken and subjected toa discriminating tax for a series of years, 
during which, and upon the ground that, the State officers had neglected their 
duty. If State; railway taxes may be made retroactive for three years, and 
again for another three years, I see no reason why this method of taxation may 
not be continued indefinitely so long us any property remains from which it 
may be collected. This kind of discrimination seems to be measurable only by 
the rapacity of the legislature. 


Foreign Exrrapition: Various Questions Arising Unper Our 
Treaty with Rvossta.— The subject of foreign extradition is 
a somewhat intricate branch of what may be called criminal 
precedure, but it has been made clear by a number of 
valuable decisions of judges of the courts of the United 
States, exercising the writ of habeas corpus in such cases. 
We have just seen the case of Re Grin,! before Mr. Circuit Judge 


Morrow, sitting in the Circuit Court of the United States for the 
Northern District of California, in a case where the Russian Im- 
perial Consul had demanded the extradition of a subject of the Czar 
who had embezzled some money which his employer had entrusted 
to him, and fled to the United States. Briefly stated, the following, 
among other points, were ruled: That a Commissioner of the United 
States may examine and commit a fugitive from the justice of a 
foreign country, altbough he was not the Commissioner that issued 
the warrant of arrest; that in such cases substantial conformity with 
the requirements of the statutes will be sufficient, and that it is not the 
policy of the courts to allow mere technical objections as to form, etc., 
to interfere ; that in order to charge embezzlement in a complaint drawn 
to procure the arrest of such a fugitive from justice, the words ‘‘ em- 
bezzled the same,’’ will sufficiently import the commission of the 
crime without the use of the word ‘‘ fraudulently ; ’’ that a United States 
Commissioner has authority to administer the cath to the statutory 
complaint made in such a case; that evidence of special authority 
in the Consul of a foreign government will not be required where the 


1 112 Fed. Rep. 790. 
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complaint contains the proper recitals that the complainant is such 
Consul; that the facts that criminal proeeedings have been instituted 
and a mandate issued from the State Department of this government 
for the surrender of the fugitive, etc., that documents in such a 
proceeding signed and sealed by the magistrate of a circuit court 
in Russia, one stating that he had investigated the preliminary exam- 
ination in regard to the alleged embezzlement of the person sought to be 
extradited, and found therein certain facts, and ordered the arrest of 
the accused pursuant to statute, and, after reciting the same pre- 
liminary statement, that the magistrate had found that the accused 
was arraigned pursuant to law for the crime for which he was to be 
brought up for examination, and that the magistrate bad ordered his 
arrest, —contain all the essentials of a warrant of arrest or other 
judicial document issued by a judge or magistrate, as required by the 
treaty; that, in the certificate of the ambassador of the United States 
employed in such a proceeding, the words ‘‘in evidence’’ should be 
treated as surplusage, the use as evidence being included in the words 
‘* for similar purposes,’’ such words not constituting a material vari- 
ation from the statute; that where, in extradition proceedings, the 
accused is found and arrested in a State in which indictment is not re- 
quired, it is not necessary to produce an indictment, though it appears 
by the record that one was found in the country in which the crime 
was committed, — the meaning being (we suppose) that whereas indict- 
ment is not required in California, it is not necessary to produce the 
indictment which was found in Russia; and, finally, that the mandate 
issued by the Secretary of State for the extradition of the fugitive need 
not describe the crime other than in general terms. 
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CORRESPONDENCE. 


THE RIGHT TO SUSPEND — NOT EXPEL—A SENATOR OF THE 
UNITED STATES. 


To the Editors of the American Law Review: 

My current number of the Law REviEw came to hand this morning, and, as 
has been my custom for several years past, I was tempted to drop other 
matters and read the ‘‘ Notes.’’ On reading the Note entitled “‘ The Right of 
the Senate of the United States to Expel a Member,” page 258, I felt you had 
done an injustice, unwittingly of course, to the D:mocratic leaders in that 
body. They certainly have enough to stand for without any additional burdens 
being heaped upon them, as I think you have in this case. I do not under- 
stand that they divided with the Republicans on the question of the right of 
the Senate of the United States to expel one of its own mem»ers. I think 
none of them denied that power. What they did divide on, as I understand it, 
was the right of the Senate to suspend one of its members, or that any other 
action should be taken depriving any State of its right to have the vote, at all 
times and on all measures, of two Senators. If a Senator is expelled the Gov- 
ernor of the State can immediately, if the legislature is not in session, appoint 
his successor. If a Senator is merely suspended and deprived of the right to 
vote there is no vacancy to be filled and the State is thereupon deprived of the 
-constitutional guarantee of two votes in that body. 

I would be very much pleased to have you discuss that question in your 
usual breezy and vigorous way. 

Allow me to take this opportunity to say to you that there is no reading 
matter I peruse with more pleasure and profit than the ‘‘ Notes’? which appear 
from issue to issue of the AMERICAN Law REVIEW. 

Very sincerely yours, 


Freb. C. Bryan. 
WASHINGTON, D. C. 


Remarks. — We thank our learned friend for setting us right in this 
matter. The right to suspend a Senator seems to run counter to the 
provision of the Constitution that no State sali be deprived of its equal 
representation in the Senate. At the same time, a limited right to 
punish for contempts belongs to every legislative body, — at least, so 
far as to preserve its proceedings from interruption and disturbance. 
How is this power to be exercised without the danger of depriving a 
State temporarily of its equal representation in the Senate? Suppose a 
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State has sent to the Senate a man who in his conduct defines the 
character of a perpetual brawler and swash-buckler; has not tlhe Senate 
the power to exclude him from its chamber, as it would have the power 
to exclude any other disturber of its peace? The question seems to 
answer itself. If a State of tle Union will send such a man to repre- 
sent it in the Senate of the United States, and he is suspended by 
reason of misconduct on the Senate floor, does not the State which 
sends him there, by the very fact of sending such a man, deprive itself 
of its equal representation in the Senate? Can a State of the Union 
avail itself of this constitutional guarantee to inflict a perpetual nuisance 
upon the Senate of the United States? The question is obviously one 
of difficulty. The power to suspend, if once admitted, would be a 
power to suspend through the remainder of the term of the offending 
Senator; and this would be to deprive the State of its equal represen- 
tation in the Senate. Possibly there is no middle ground between a 
mere reprimand and an absolute expulsion. 

We thank our friend for his complimentary allusions to the ‘* Notes ”’ 
in the American Law Review; but we fear that they are sometimes 
more ‘‘ bre zy’’ and ‘‘vigorous’’ than judicial. Perhaps it has been 
so in this case. We can only say that we try hard at all times, in 
writing these ‘‘ Notes,’’ to assume a dull and owl-like judicial gravity, 
but do not always succeed in maintaining it. — Eps. Am. Law Rev. 
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BOOK REVIEWS. 


AMERICAN STATE REPORTS, Vols. 82 and 83.— The American State Reports, containing 
the Cases of General Value and Authority Subsequent to those contained in the 
“ American Decisions” and the “‘ American Reports,’ decided in the Courts of Last 
Resort of the Several States. Selected, Reported and Annotated by A. C. FREEMAN, 
and the Associate ;Editors of the ‘‘ American Decisions.” San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law Booksellers. 1902. 


These volumes contain, besides a judicious collection of valuable cases, 
made by Mr. Freeman himself,a number of valuable notes, some of them 
quite extensive, on such subjects as the following: Pardons Granted on Condi- 
tions, a short note; ! Evidence Admissible as Bearing on the Credibility or 
Bias of a Witness, including such subjects as Contradictions by Previous 
Testimony, Depositions, or Writings; Impeachment of Witnesses by Proof or 
Prior Contradictory Statements, by Showing Hostility or Bias; Impeaching 
one’s Own Witness; Rebutting Evidence to Sustain the Credibility of a Wit- 
ness; ? Liability of Notaries; * Judicial Notice of Localities and Boundaries; ¢ 
Effect of Writings in Favor of ‘“ Trustee,’’ but not indicating the Beneficiary 
or Terms of the Trust, — referring to a class of contracts where the obligor 
signs his name with the addition of the words ‘‘ Trustee,”’ or where the obligee 
is described in the body of the contract with the addition of the same word, — 
a considerable note on a difficult subject,>5 What Covenants Run with the Land, — 
a subject by no means musty, for this note abounds in modern cases, and is 
twenty-seven pages long.® 

Volume 83 has a very considerable note on the Powers of Receivers to Create 
Liers on the Property in their Custody;7 Contracts between Attorneys and 
Clients; ®° Degree of Care Required of Pledgees, a short note;® Lien of Vendor 
of Personality; ?° Mechanics Liens on Separate Property of Married Women, a 
dificult subject; 1! Extra-territorial Effect of Decrees of Divorce; !* Effect of 
Changes in By-Laws of Beneficial Associations as Against Pre-Existing Mem- 
bers, —a very considerable note on a new and interesting subject; }* Agree- 
ments Respecting the Living Separate and Apart of Husband and Wife — their 
Validity and Effect, — quite a long note.!4 


1 Vol. 82, p. 22. 

2 Vol. 82, pp. 25 to 68. 

3 Vol. 82, p. 380, et seg. 

4 Vol. 82, p. 439, et seg., a considerable 
note. 

5 Vol. 82, p. 518, et seq. 

6 Vol. 82, p. 664, ef seg. Sometimes cove- 
nants run with the water, as where in the 
case of the Mississippi river at New Madrid, 
ariver washes away the land on one shore 
and carries it down and deposits it on the 
other shore. 


7 P. 72, et seg. 
8 Pp. 159 to 187. 
® Beginning on p. 392, 

10 Pp. 451, e¢ seg. This note seems to have a 
misprint in its caption, since it reads 
“ Lienor of Vendor of Personality.” 

ll P. 517, et seg. 

12 P, 816, et seg. 

18 Pp. 706 to 720. 

4 Pp. 859 to 885. 
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Besides these long notes, it is to be observed that to every case a short note, 
or notes dealing with the principal subject or subjects of the decision, are ap- 
pended. Moreover, there are backward references to numerous monographic 
notes dealing with subjects similar to the one with which the principal note 
deals. Thus, appended to the caption of the note last named are references to 
monographic notes on “ Deeds and Agreements between Husband and Wife 
for Separation, 90 Am. Dec. 367, 370; “‘ Direct Conveyances from Husband 
to Wife, 88 Am. Dec. 55-56; ’’ *‘ Power of Married Women to Contract under 
American Statutes, 99 Am. Dec. 599-610."’ 

Among the very interesting cases reprinted in this volume, we rote the case 
of Illinois Steel Co. v. Bilot,! dealing with a great many questions as to the 
title of lands in the bed of navigable lakes, and holding that title to such lands 
is vested in the State in trust for the benefit of the people, and that the State 
cannot make them the subject of private ownership. This decision is written 
by Mr. Justice MARSHALL, who is doing a great deal of thorough and high- 
grade work as a judge. A foot note shows that the same court had decided 
the same question in the same way twice before: Pewaukee v. Savoy,? and 
Priew v. Wisconsin State Land &c. Co. To these must now be added the very 
recent decision of Rossmiller v. State,t where the same court, in an opinion 
written by the same learned judge, held that the ice forming on meandered 
lakes of the State belongs to the inhabitants of the State in common, and that 
the legislature cannot, by declaring the property in it to be in the State, make 
it a subject of State ownership for the purpose of imposing a license tax upon 
the cutting and harvesting of it. A note of this lastdecision will be found in 
this number of the AMERICAN Law REVIEW, unless it shall be crowded out for 
want of space. While on this subject of ice, we find a case printed in this 
volume, — Sanborn v. People’s Ice Co.5— laying down the same doctrine with 
regard to the ownership of ice in navigable waters; and the note to this last 
case collects several other cases in confirmation of the same doctrine, with the 
conclusion that as in the case of fish and wild game, the title belongs to the 
first appropriator. 

Altogether, it would be hard to estimate the practica! value of this series to 
the ordinary practitioner. Its only rival is the Lawyers’ Reports Annotated; 
and while the notes in that series are very extensive, upon aptly chosen topics, 
and in general ably done, this series has an advantage over that growing out of 
the fact that it runs back from the present time to the very beginnings of Ameri- 
can jurisprudence, if we include in it the preceding series, stated in backward 
order, of the American Reports and the American Decisions. 

It is a pleasure to note the further fact that the publishers of these rival 
works seem to act on the principle that there is room enough for both of 
them, that their value is to be decided upon their merits, and that the profes- 
sion will make that decision for themselves without the necessity of either 
house crying down the production of the other. The members of these two 
houses are gentlemen and treat each other with a ‘‘sweet reasonableness ”’ 
which one other house might well imitate. 


1 109 Wis. 408; s. c. 85 N. W. Rep. 402. * 103 Wis. 539; s. c. 74 Am. State Rep. 904; 
2 103 Wis. 271; s. c. 74 Am. State Rep. 859; 79N. W. Rep. 980. 
79 N. W. Rep. 436. 4 89 N. W. Rep. 839. 
4 82 Minn. 43; s. c. 84 N. W. Rep. 641. 
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MCQUILLIN’S AMENDED CHARTER OF ST. LOUIS, ANNOTATED.— Annotated Charter of the 
City of St. Louis, as Amended in 1901. With all Amendments and Modifications to Date and 
Fall Explanation of the Purpose and Effect of All Changes Made. In Connection with 
which are Published the Scheme of Separation of the City and County of St. Louis (an- 
notated) ; the Provisions of the Constitution of Missouri! and the Pending Constitutional 
Amendments (1902) Applicable to the Municipal Government of St. Louis; and an In- 
troductory Note, ineluding Comments on the Early Charters of St. Louis, the Conditions 
Leading to the Adoption of the Present Charter, its Purpose, Construction and Charac- 
teristic Features; The Nature and Character of Municipal Administration; the Manic 
ipal Government of St. Louis Analyzed, and Certain Defects Indicated ; Certain Causes 
of Unsatisfactory Municipal Government Mentioned; Reference to all Amendments of 
the Charter Made and Proposed ; the Work of the Charter Commission, the Amendments 
of 1898 and the Amendments of the Public Welfare Commission (1901); Offices and 
Officers; the Measure of Home Rule Intended by the Constitution and Charter, and 
that in fact enjoyed; State Interference with Municipal Affairs, its detrimental effect 
and the remedy to prevent suggested, the Financial powers of the City of St. Louis 
Stated, and Present Condition of the City’s Finances Summarized. By EUGENE Mc- 
QUILLIN, of the St. Lonis Bar. Public Improvements under Charter Amendments of 
1901. By RoBERT E. MCMATH, President Board of Pubiic Improvements (1893-1901). St. 
Louis: Buxton & Skinner Stationery Co., Publishers. 1902. 


The title page of this work so thoroughly exp'ains its scope, as to leave 
little to be said by way of description. It is a large octavo, of more than 600 
pages, presenting the so-called ‘‘ Scheme and Charter ’’ of the City of St. Louis, 
witb the amendments of the charter, the particular provisions annotated with 
numerous decisions of the Supreme Court of Missouri, and the Missouri Courts 
of Appeal, collected and presented in double column and in small type, some- 
what on the plan of Estes’ California Code. In producing this work a capable 
and industrious lawyer has laid his professional brethren under renewed obli- 
gations to him. The preparation of this work was suggested by recent charter 
amendments which are radical and far-reaching, and which, in effect, provide 
an entire new system for securing public improvements, by the exercise of all the 
power of special taxation. They contain no limit whatever to the special taxes 
which may be imposed upon property owners for streets and sewers; and in the 
absence of judicial interference, State or Federal, such taxes may be pressed to 
the very limit of confiscation. Both directly and indirectly, these amendments 
largely increase the financial powers of the city. They even offera method for 
obtaining adequate public buildings by the levy of a special tax. The power 
to tax is the power to destroy; and these amendments, unless judicially re- 
strained, wil) have the effect of placing all the private property within the limits 
of the great city of St. Louis at the feet of the politicians and the party bosses. 
On the other hand, this power, judiciously and honestly administered, will afford 
the means of raising sufficient revenue to enable the city to furnish its inhabit- 
ants with public needs and conveniences commensurate with the requirements 
of a great, a wealthy, and a progressive city. Abuses may be kept in restraint 
in a self-governing community, by the simple exercise by the people of the 
offices and duties of citizenship. On this point Mr. McQuillin judiciously says 
in his preface: ‘‘In the opinion cf the writer, other changes are indispensable 
in both charter and constitution, and also in State legislation, if we were a 
free and self-governed community. In addition, to be a well-governed city, the 
inhabitants themselves must voluntarily assume the responsibility, first, by se- 
curing accurate and full information of municipal conditions, and, second, by 
intelligently and patriotically performing the same duties of citizenship.” 
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Among other things, he adds: ‘Interference with our city government by the 
State legislature, and its baleful effects, sre outlined, and a remedy is pro- 
posed.’’ 

It is not generally known that the City of St. Louis does not exist under 
a charter granted by the legislature of Missouri, as it did in former times. Nor 
is it within any county of the State of Missouri, as it formerly was within the 
county of St. Louis. Nor is it a county of itself. But it is an independent 
municipal subdivision of the State, created by the Constitution which was 
adopted in 1876. Beyond any question, it was intended by that Constitution to 
transform the people of the city into an independent self-governing community, 
subject only to the Constitution and the general laws of the State, common and 
statutory. Nevertheless, the Supreme Court of Missouri rendered unguarded 
decisions, supporting legislation having direct reference to the City of St. Louis, 
and which could refer to no other municipality within the State. This led to 
unlimited tinkering by legislative bodies, a majority of whose members lived in 
the hayseed communities, who were alien to the city, and knew nothing of its 
needs, or as to what would be best to promote its welfare. The entire purpose 
of the constitutional ordinance was thus stricken down, and the city is 
almost as much subjected to specie] legislation enacted under the guise of 
general laws as it was in the days when delegations of politicians went up to 
Jefferson City to obtain from the legislature amendments to its charter, 

Mr. McQUILLIN, in an introductory note, goes over all these things, with 
great patience and in great detail, describing the leading features of the govern- 
ment of the city, what departments and officers have been partitioned to the 
city, and what remain to the State. This introductory note can hardly be called 
a note, for itis 120 pages in length, and is divided into no less than 54 sections, 
each section embracing a different topic. Even this introductory note is anno- 
tated: the bottoms of its pages bristle with annotations. 

Mr. McQuILLtn makes a handsome acknowledgment to Ropert E. McMatT#H, 
former president of the Board of Public Improvements, with whom he studie@ 
the work of the Charter Commission, the amendments of 1898, and those of 
1901. This work ought to realize the ambition of the author in preparing it: 
it ought to result in bettering the local conditions of the people of St. Louis. 
A student of sociology would find a curious interest in the study of this book. 


CYCLOPEDIA OF LAW AND PROCEDURE, VOL. III. —Cyclopedia of Law and Procedure, 
edited by WILLIAM MacK and HowarD P. Nasu. Volume III. New York: The 
American Law Book Company. London: Butterworth & Co.,12 Bell Yard. 1902. 


This isa fine imperial octavo volume of over eleven hundred pages and it is to 
be cited *‘ 3 Cyc,’’ followed by the page. Itcompletes the great title of “ Appead 
and Error,” edited by Hon. WALTER CLaRK, a Justice of the Supreme Court of 
NorthCarolina It includes the title, Appearances,’’ thirty-nine pages in length, 
written by W. A. MarTIN, Esq. Mr. MartTInN is anephew of Judge ALEXANDER 
MARTIN, Sometime a member of the Supreme Court Commission of Missouri, anc 
for a long time Dean of the law school of the University of Missouri. Judge 
Martin is a learned and sound lawyer, thoroughly built up in the knowledge of 
his profession. His intellectual characteristics seem to attend his nephew. Mr. 
W. A. Martin was the author of the title “ Accord and Satisfaction,’’ edited 
by Seymour D. Thompson, and which appears in volume one of “ Cyc.” The 
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next title in the volume before us is ‘‘ Apprentices,’’ edited by that very dis- 
tinguished lawyer, RoGER Foster, often a contributor to the AMERICAN Law 
REVIEW, and illustrator on Federal Jurisprudence in the law school of Yale 
University, and author of “ A Treatise on Federal Practice in Civil Cases,” and 
of other works. Mr. Foster is likewise a man of legal blood, so to speak; his 
father, DwicHt Foster, was a Justice of the Supreme Judicial Court of 
Massachusetts, and his uncle, SIMEON E. BaLpwin, known to the legal pro- 
fession throughout our great country for his activities in the American Bar 
Association, of which he has been president, and elsewhere, is at present a 
Justice of the Supreme Court of Connecticut. The very important and extensive 
title of “ Arbitration and Award,’’ two hundred and forty-two of these great 
pages in length, is written by the unadorned name of Francis J. KearFu. If 
we mayfound an opinion on the excellence of this title we must conclude that 
adornments are sure to follow. Perhaps hehasthem now. Some men of learning 
will not take a college decree although it is offered tothem. HENRY WarpD 
BEECHER said that he had never received the degree of D.D., until a fellow 
called him a d—d rascal. But, nevertheless, ‘his soul goes marching on.’* 
The very considerable title ‘‘Army and Navy” is edited by Hon. Henry C. 
SHARPE, an associate justice of the Supreme Court of Alabama. This title is 
fifty-five pages in length. We had no idea that there was so much law con- 
nected with the army and navy until we turned over these pages. They dispute 
the maxim ‘inter armes silent leges.’’ The title “‘ Arrest,’’ containing one 
hundred andj} fifteen pages, is written by Jonn C. Myers, whose unadorned 
name indicates that he may be one of the permanent editorial staff engaged 
upon this work. If he is we do not think any the less of him, but think the 
more of him from the fact that his title required no editing. The title “* Arson,’’ 
thirty-two pages long, is from the pen of EDMUND BuRKE, presumably a lineal 
descendant of the great orator and statesman of that name. The last title ia 
this volume, ‘‘ Assault and Battery,’ is written by James Beck CuLarK. It 
seems to be thoroughly well done. 
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